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Have a bit of sage advice for a newcomer to your area of practice?

v Parenting Time
amily law attorneys who prepare parenting time orders

Send us your “tips & traps”! Your colleagues will be grateful.
Email suggestions, cautions, and tales of woe to bb@mnbar.org

for their clients, whether as part of the Judgment and
Decree or elsewhere, must attend carefully to the “Reme-
dies” provisions of the parenting time statute, M.S.
8518.175, subd. 6. Paragraph (a) provides, “The court
may provide for one or more of the following remedies
for denial of or interference with court-ordered par-
enting time as provided under this subdivision. All
parenting time orders must include notice of the provi-
sions of this subdivision.” (emphasis added). The
statute then lists remedies such as compensatory par-
enting time; a civil penalty of up to $500; the post-
ing of a bond; an award of reasonable attorney’s fees
and costs; or any remedy that the court finds to be
in the best interest of the children involved.
- It behooves attorneys to include
_‘.@‘ notice of all the provisions of subd.
= 6(b) et seq. in their proposed parent-
' ing time orders. Otherwise, if one
 parent were to deny or interfere with
“court-ordered parenting time” it might
be successfully argued that a remedy is not available.
Melvin Ogurak
Ogurak Family Law & Mediation P.A.
Edina
oguraklaw@msn.com

V Guilty Pleas
he high profile proceed-
ing involving the effort
by former Idaho Senator Larry

prior to sentencing, withdrawal
is governed by Rule 15.05,
Subd. 2 of the Minnesota
Rules of Criminal Proce-

Craig to set aside his guilty
plea to a disorderly conduct
charge arising out of a well-
known incident in a men’s
restroom at the Twin Cities
airport is now over. See State
v. Craig, 2008 WL 5136170
(Minn. App. 2008) (unpub-
lished). But before the court
of appeals upheld his convic-
tion, the case attracted sub-
stantial attention and sowed
some confusion regarding
withdrawal of guilty

uf

pleas in state court
proceedings. The standards
stem from the Minnesota
Rules of Criminal Procedure
and case law.
Atfter a plea is entered, but

dure. It provides that a
guilty plea may be with-
drawn, at the discretion
of the court, if it is “fair
and just to do so,”
which requires giving
consideration to the
reasons advanced by
the defendant and
“any prejudice [that
withdrawal] ...
would cause the prosecution”
due to reliance upon the plea.
But a different standard
applies, as in the Craig case,
for plea withdrawals after
sentencing. In those
instances, under Rule 15.05,
Subd. 1, a plea withdrawal is
required because it is “neces-
sary to correct a manifest
injustice.” This is defined as
a plea that is not accurate,
voluntary, or intelligently
made. Perkins v. State, 559
N.W.2d 678 (Minn. 1997) In
such a proceeding, the bur-
den of proof is on the indi-
vidual seeking to withdraw
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the plea, and the “manifest
injustice” standard must be
established by preponderance

of the evidence. Minn. Stat.

§559.04, Subd. 3.

Under these standards, it
is easier for a defendant to
withdraw a plea before sen-
tencing as the focus, at that
time, is on the prosecution’s
“reliance” on the disposi-
tion. After sentencing, the
standard is higher because
the focus is on the defen-
dant’s state of mind when
entering the plea.

Marshall H. Tanick

Mansfield Tanick & Cohen, P.A.

Minneapolis

mtanick@smansfieldtanick.com

ADiscIairr_\ers &
Tax Liens
One technique that is
often utilized in estate
planning, for both tax and
nontax reasons, is a “dis-
claimer”: a “written instru-
ment which
declines, refuses,
releases, renounces
or disclaims an
interest which
would otherwise be
succeeded to by a
beneficiary.” M.S.
§525.532. Butcana
beneficiary under a
decedent’s will defeat a
federal tax lien by dis-
claiming inherited
property? The answer to that
question, after split rulings in
a number different federal cir-
cuits, was a resounding no.
The United States Supreme
Court, in Drye v. United
States, 528 U.S. 49 (1999),
determined that the benefi-
ciary’s right to disclaim con-
stituted a “right to property”
under IRC Section 6321,
which invalidated the dis-
claimer under state law.
William S. Forsberg
Leonard Street and Deinard
Minneapolis
William.Forsherg@leonard.com

A Means Test
Exclusion

lients in financial dis-

tress who recently
served in the National
Guard or the Reserves may
benefit from the National
Guard and Reservists Debt
Relief Act of 2008 which
took effect on December
19, 2008. The act amends
8707(b)(2)(D) of the
Bankruptcy Code to tem-
porarily exclude certain
military personnel from
scrutiny under the “means
test.” The means test
applies to above-median-
income debtors, as defined
in 88707(b)(6)and (7). A
debtor who fails the means
test is subject to a rebut-
table presumption that
their Chapter 7 filing is
abusive.

The exception provid-
ed by the act does not
except the debtor from
scrutiny altogether. Chap-
ter 7 filings remain subject
to §707(b)(3) of the
Bankruptcy Code, which
permits the bankruptcy
court to make a finding of
abuse on grounds other
than failure to satisfy the
requirements of the means
test. The exception will
likely assist only military
personnel with relatively
high incomes who might
otherwise be forced into
Chapter 13.
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