General Rulesof Practice for the District Courts
Rule 114. Alternative Dispute Resolution

(includes amendments effective January 1, 2005)

Rule 114.01. Applicability

All civil cases are subject to Alternative Dispute Resolution (ADR) processes, except for
those actions enumerated in Minn. Stat. § 484.76 and Rules 111.01 and 310.01 of theserules.

Advisory Committee Comment--1996 Amendment

This change incorporates the limitations on use of ADR infamily law matters contained in
Minn.Gen.R.Prac. 310.01 as amended by these amendments. The committee believesit is desirable to
have the limitations on use of ADR included within the series of rules dealing with family law, and itis
necessary that it be included here as well.

Rule 114.02. Definitions

The following terms shall have the meanings set forth in this rule in construing these rules
and applying them to court-affiliated ADR programs.

(a) ADR Processes.
Adjudicative Processes

(1) Arbitration. A forum in which a neutral third party renders a specific award
after presiding over an adversarial hearing at which each party and its counsel present its
position If the parties stipulate in writing that the arbitration will be binding, then the
proceeding will be conducted pursuant to the Uniform Arbitration Act (Minn. Stat. 88
572.08-.30.) If the parties do not stipulate that the arbitration will be binding, the award
is binding and will be conducted pursuant to Rule 114.09.

(2) Consensual Special Magistrate. A forum in which the parties present their
positions to aneutral in the same manner as a civil lawsuit is presented to ajudge. This
process is binding and includes the right of appeal to the Minnesota Court of Appeals.

(3) Summary Jury Trial. A forum in which each party and their counsel present a
summary of their position before a panel of jurors. The number of jurors on the panel is
six unless the parties agree otherwise. The panel may issue a non-binding advisory
opinion regarding liability, damages, or both.

Evaluative Processes

(4) Early Neutral Evaluation (ENE). A forum in which attorneys present the
core of the dispute to a neutral evaluator in the presence of the parties. This occurs after
the caseisfiled but before discovery is conducted. The neutral then gives a candid
assessment of the strengths and weaknesses of the case. If settlement does not result, the



neutral helps narrow the dispute and suggests guidelines for managing discovery.

(5) Non-Binding Advisory Opinion. A forum in which the parties and their
counsel present their position before one or more neutral(s). The neutral(s) then issue(s) a
non-binding advisory opinion regarding liability, damages or both.

I nvestigation and Report Process

(6) Neutral Fact Finding. A forum in which a neutral investigates and analyzes a
factual dispute and issuesfindings. The findings are non-binding unless the parties agree
to be bound by them.

Facilitative Processes

(7) Mediation. A forum in which a neutral third party facilitates communication
between parties to promote settlement. A mediator may not impose his or her own
judgment on the issues for that of the parties.

Hybrid Processes

(8) Mini-Trial. A forum in which each party and their counsel present its position
before a selected representative for each party, aneutral third party, or both, to develop
abasisfor settlement negotiations. A neutral may issue an advisory opinion regarding
the merits of the case. The advisory opinion is not binding unless the parties agree that it
is binding and enter into a written settlement agreement.

(9) Mediation-Arbitration (Med-Arb). A hybrid of mediation and arbitration in
which the parties initially mediate their disputes; but if they reach impasse, they arbitrate
any deadlocked issues.

(10) Other. Parties may by agreement create an ADR process. They shall explain
their process in the Informational Statement.

(b) Neutral. A "neutral" is an individual or organization who provides an ADR process.
A "qualified neutral" is an individual or organization included on the State Court Administrator's
roster as provided in Rule 114.12. An individual neutral must have completed the training and
continuing education requirements provided in Rule 114.13. An organization on the roster must
certify that an individual neutral provided by the organization has met the training and
continuing education requirements of Rule 114.13. Neutral fact-finders selected by the parties for
their expertise need not undergo training nor be on the State Court Administrator's roster.

Implementation Committee Comments--1993
The definitions of ADR processes that were set forth in the 1990 report of the joint Task Force

have been used. No specia educational background or professional standing (e.g., licensed attorney) is
required of neutrals.

Advisory Committee Comment--1996 Amendment

The amendments to this rule are limited, but important. Insubdivision (a)(10) is new, and
makes it explicit that parties may create an ADR process other than those enumerated intherule. This
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can be either a"standard" process not defined intherule, or atruly novel process not otherwise defined
or used. Thisrule specifically is necessary where the parties may agree to a binding process that the
courts could not otherwise impose on the parties. For example, the parties can agree to "basebal
arbitration" where each party makes a best offer whichis submitted to an arbitrator who has authority to
select one of the offers as fairest, but can make no other decision. Another example is the Divorce with
Dignity Program established in the Fourth Judicial District, inwhich the parties and the judge agree to
attempt to resol ve disputed i ssues through negoti ation and use of impartial experts, and the judge
determines unresol ved preliminary matters by tel ephone conference call and unresolved dispositive
matters by written submissions. The individual ADR processes are grouped in the new definitions as
"adjudicative," "evaluative," "facilitative," and "hybrid." These collective terms are important in the
rule, as they are used in other parts of therule. The group definitions are useful because many of the
references el sewhere inthe rules are intended to cover broad groups of ADR processes rather than a
single process, and because the broader grouping avoids issues of precise definition. Thedistinctionis
particularly significant because of the different training requirements under Rule 114.13.

Rule 114.03. Notice of ADR Processes

(a) Notice. The court administrator shall provide, on request, information about ADR processes
available to the county and the availability of alist of neutrals who provide ADR services in that county.

(b) Duty to Advise Clients of ADR Processes. Attorneys shall provide clients with the ADR

information.
Implementation Committee Comments--1993

Thisruleis designed to provide attorneys and parties to a dispute with i nformati on on the
efficacy and availability of ADR processes. Court personnel areinthe best position to provide this
information. A brochure has been devel oped, which can be used by court administrators to give
informati on about ADR processes to attorneys and parties. The State Court Administrator's Office will
mai ntain a master list of all qualified neutral's, and will update the list and distribute it annually to court
administrators.

Advisory Committee Comment--1996 Amendment

This change is made only to remove an ambiguity in the phrasing of the rule and to add titles to
the subdivisions. Neither change is intended to affect the meaning or interpretation of the rule.

Rule 114.04. Selection of ADR Process

(a) Conference. After the service of acomplaint or petition, the parties shall promptly confer
regarding case management issues, including the selection and timing of the ADR process. Following
this conference ADR information shall be included in the informational statement required by Rules
111.02 and 304.02.

In family law matters, the parties need not meet and confer where one of the partiesclaims to be
the victim of domestic abuse by the other party or where the court determines there is probable cause
that one of the parties or a child of the parties has been physically abused or threatened with physical
abuse by the other party. In such cases, both parties shall complete and submit form 9A or 9B,
specifying the form(s) of ADR the parties individually prefer, not what is agreed upon.

(b) Court Involvement. If the parties cannot agree on the appropriate ADR process, the timing
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of the process, or the selection of neutral, or if the court does not approve the parties' agreement, the
court shall, in cases subject to Rule 111, schedule a telephone or in-court conference of the attorneys and
any unrepresented parties within thirty days after the due date for filing informational statements
pursuant to Rule 111.02 or 304.02 to discuss ADR and other scheduling and case management issues.

Except as otherwise provided in Minn.Stat. 8 604.11 or Rule 310.01, the court at its discretion
may order the parties to utilize one of the non-binding processes, or may find that ADR is not
appropriate; provided that no ADR process shall be approved if the court finds that ADR is not
appropriate or if it amountsto a sanction on a non-moving party.

(c) Scheduling Order. The court's Scheduling Order pursuant to Rule 111.03 or 304.03
shall designate the ADR process selected, the deadline for completing the procedure, and the
name of the neutral selected or the deadline for the selection of the neutral. I1f ADR is determined
to be inappropriate, the Scheduling Order pursuant to Rule 111.03 or 304.03 shall so indicate.

(d) Post-Decree Family Law M atters. Post-decree mattersin family law are subject to
ADR under thisrule. ADR may be ordered following the conference required by Rule 303.03(c).

Implementation Committee Comments--1993

Early case eval uation and referral to an appropriate ADR process has proven to facilitate
speedy resol ution of disputes, and should be encouraged whenever possible. Mandatory referral to a
nort+binding ADR process may result if the judge makes an informed decisi on despite the preference of
one or more parties to avoid ADR. The judge shall not order the parties to use more than one
nort+binding ADR process. Seriatim use of ADR processes, unless desired by the parties, is
inappropriate. The judge's authority to order mandatory ADR processes should be exercised only after
careful consideration of the likelihood that mandatory ADR in specific cases will result in voluntary
settlement.

Advisory Committee Comments--1995 Amendments

Rule 114.04 is amended to make explicit what was implicit before. The rule mandates a
telephone or in-court conference if the parties cannot agree on an ADR process. The primary purpose of
that conference i s to resol ve the disagreement on ADR, and the rule now expressly says that. The court
can, and usually will, discuss other scheduling and case management issues at the sametime. The
court's action following the conference required by this rule may be embodied in a scheduling order
entered pursuant to Rule 111.03 of these rules.

Advisory Committee Comment--1996 Amendment

The changes to this rule are made to incorporate Rule 114's expanded applicability to family
law matters. The rule adopts the procedures heretofore followed for ADR in other civil cases. The
begi nning point of the process i s the informational statement, used under either Rule 111.02 or 304.02.
The rule encourages the parties to approach ADR in all matters by conferring and agreeing on an ADR
method that best suits the need of the case. This procedure recognizes that ADR works best when the
parties agree to its use and as many details about its use as possible.
Subdivision (&) requires a conference regarding ADR in civil acti ons and after commencement of family
law proceedings. Infamily cases seeking post-decree relief, ADR must be considered in the meeting required by
Rule 303.03(c). Cases involving domestic abuse are expressly exempted fromthe ADR meet-and-confer
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reguirement and courts should accommodate i mplementing ADR in these cases without requiring a meeting nor
compromising a party's right to choose an ADR process and neutral .

Theruleis not intended to discourage settlement efforts inany action. In cases where any party has
been, or claims to have been, a victim of domestic violence, however, courts need to be especially cautious.
Facilitative processes, particularly mediation, are especially prone to abuse since they place the partiesin direct
contact and may encourage them to compromise their rights in situations where their independent deci sion- making
capacity islimited. The rule accordingly prohibits their use where those concerns are presert.

Rule 114.05. Selection of Neutral

(@) Court Appointment. If the parties are unable to agree on either a neutral or the date upon
which the neutral will be selected, the court shall, in those cases subject to Rule 111, appoint a qualified
neutral at the time of the issuance of the scheduling order required by Rule 111.03 or 304.03. In cases
not subject to Rule 111, the court may appoint a qualified neutral at its discretion, after obtaining the
views of the parties. In all cases, the order may establish a deadline for the completion of the ADR
process.

(b) Exception from Qualification. Except when mediation or med-arb is chosen as a dispute
resolution process, the court, in its discretion, or upon recommendation of the parties, may appoint a
neutral who does not qualify under Rule 114.12 of these rules, if the appointment is based on legal or
other professional training or experience. A neutral so selected shall be deemed to consent to the
jurisdiction of the ADR Review Board and compliance with the Code of Ethics set forth in Appendix to
Rule 114.

(c) Removal. Any party or the party's attorney may file with the court administrator within 10
days of notice of the appointment of the qualified neutral and serve on the opposing party a notice to
remove. Upon receipt of the notice to remove the court administrator shall immediately assign another
neutral. After aparty has once disqualified a neutral as a matter of right, a substitute neutral may be
disqualified by the party only by making an affirmative showing of prejudice to the chief judge or his or
her designee.

(d) Availability of Child Custody Investigator. A neutral serving in afamily law matter may
conduct a custody investigation, or evaluation only (1) where the parties agree in writing executed after
the termination of mediation, that the neutral shall conduct the investigation or evaluation; or (2) where
there is no other person reasonably available to conduct the investigation or evaluation. Where the
neutral is also the sole investigator for a county agency charged with making recommendations to the
court regarding child custody and visitation, the neutral may make such recommendations, but only after
the court administrator has made all reasonable attempts to obtain reciprocal services from an adjacent
county. Where such reciprocal services are obtainable, the custody evaluation must be conducted by a
person from the adjacent county agency, and not by the neutral who served in the family law matter.

Implementation Committee Comments--1993

Parties should consult the statewide roster for i nformati on on the educational background and
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relevant training and experience of the proposed neutrals. It isimportant that the neutrals' qualifi cations
be provided to the parties so that the parties may make an informed choice. Unique aspects of adispute
and the preference of the parties may require special qualifications by the neutral.

Parties should have the ability, within reason, to choose a neutral with special expertise or
experience in the subject matter of the dispute, even if they do not qualify under Rule 114.12, though it
is anticipated that thiswill occur infrequently. Parties to mediation and med-arb processes must appoint
anindividual who qualifies under Rule 114.12.

Advisory Committee Comment--1996 Amendment

Thisruleis amended only to provide for the expanded applicability of Rule 114 to family law
matters. Therule also now explicitly permits the court to establish a deadline for completion of a
court-annexed ADR process. This change is intended only to make explicit a power courts have had and
have frequently exercised without an explicit rule.

Rule 114.05(d) is derived fromexisting Rule 310.08. Althoughitis clearly not generally
desirable to have a neutral subsequently serve as child custody investigator, in some instancesitis
necessary. The circumstances where this occurs are, and should be, limited, and are defined inthe rule.
Where other alternatives exist in a county and for anindividual case, a neutral should not serve as child
custody investigator.

Rule 114.06. Time and Place of Proceedings
(a) Notice. The court shall send to the neutral a copy of the Order of Appointment.

(b) Scheduling. Upon receipt of the court's order, the neutral shall promptly schedule the ADR
process in accordance with the scheduling order and inform the parties of the date. ADR processes shall
be held at atime and place set by the neutral, unless otherwise ordered by the court.

(c) Final Disposition. If the caseis settled through an ADR process, the attorneys shall
complete the appropriate court documents to bring the case to afinal disposition.

Implementation Committee Comments--1993

The neutral will schedule the ADR process date unless the parties agree on a date within the
time frame contai ned in the scheduling order. If the neutral is selected at the time of scheduling order,
such order can serve as the court order appointing the neutral. In scheduling the ADR process the
neutral will attempt to accommodate the parties' schedul es.

Advisory Committee Comment--1996 Amendment
The only changes to this rule are the inclusion of titles to the subparagraphs. This amendment

is not intended to affect the meaning or interpretati on of the rule, but isincluded to make the rule easier
to use.

Rule 114.07. Attendance at ADR Proceedings

(a) Privacy. Non-binding ADR processes are not open to the public except with the consent of
al parties.



(b) Attendance. The court may require that the attorneys who will try the case attend ADR
proceedings.

(c) Attendance at Adjudicative Sessions. Individuals with the authority to settle the
case need not attend adjudicative processes aimed at reaching a decision in the case, such as
arbitration, aslong as such individuals are reasonably accessible, unless otherwise directed by
the court.

(d) Attendance at Non-Adjudicative Sessions. Individuals with the authority to settle the case
shall attend non-adjudicative processes aimed at settlement of the case, such as mediation, mini-trial, or
med-arb, unless otherwise directed by the court.

(e) Sanctions. The court may impose sanctions for failure to attend a scheduled ADR
process only if thisruleis violated.

Implementation Committee Comments--1993

Effective and efficient use of an ADR process depends upon the  partici pation of appropriate
individuals in the process. Attendance by attorneys facilitates discussions with clients about their case.
Attendance of individuals with authority to settle the case is essertial where a settlement may be reached
during the process. In processes where adecisionis made by the neutral, individual s with authority to
settle need only be readily accessible for review of the decision.

Advisory Committee Comment--1996 Amendment

Thisrule is amended only to incorporate the coll ective definitions now incorporated in Rule
114.02. Thischangeis not intended to create any significant difference in the requirements for
attendance at ADR sessions.

Rule 114.08. Confidentiality

(a) Evidence. Without the consent of al parties and an order of the court, or except as
provided in Rule 114.09(e)(4), no evidence that there has been an ADR proceeding or any fact
concerning the proceeding may be admitted in atrial de novo or in any subsequent proceeding
involving any of the issues or parties to the proceeding.

(b) Inadmissability. Subject to Minn. Stat. § 595.02 and except as provided in
paragraphs (a) and (d), no statements made nor documents produced in non-binding ADR
processes which are not otherwise discoverable shall be subject to discovery or other disclosure.
Such evidence isinadmissible for any purpose at the trial, including impeachment.

(c) Adjudicative Evidence. Evidencein consensual special master proceedings, binding
arbitration, or in non-binding arbitration after the period for a demand for trial expires, may be



used in subsequent proceedings for any purpose for which it is admissible under the rules of
evidence.

(d) Sworn Testimony. Sworn testimony in asummary jury trial may be used in
subsequent proceedings for any purpose for which it is admissible under the rules of evidence.

(e) Records of Neutral. Notes, records, and recollections of the neutral are confidential,
which means that they shall not be disclosed to the parties, the public, or anyone other than the
neutral, unless (1) al parties and the neutral agree to such disclosure or (2) required by law or
other applicable professional codes. No record shall be made without the agreement of both
parties, except for amemorandum of issues that are resolved.

Implementation Committee Comments--1993

If acandid discussion of the issuesis to take place, parties need to be able to trust that
discussions held and notes taken during an ADR proceeding will be held in confidence.
This proposed rule is important to establish the subsequent evidentiary use of statements made and
documents produced during ADR proceedings. As agenera rule, statementsin ADR processes that are
intended to result in the compromise and settlement of litigation would not be admi ssible under
Minn.R.Evid. 408. This rule underscores and clarifies that the fact that ADR proceedings have occurred
or what transpired in them. [FN1] Evidence and sworn testimony offered in summary jury trials and
other similar related proceedingsis not excluded from admissibility by thisrule, but is explicitly treated
as other evidence or as in the other sworn testimony or evidence under the rules of evidence. Former
testimony is accepted fromthe hearsay rule if the witness is unavailable by Minn.R.Evid. 804(b) (1).
Prior testimony may also be admissible under Minn.R.Evid. 613 as a prior statement.

Advisory Committee Comment--1996 Amendment

The amendment of this rulein 1996 is intended to underscore the general need for
confidentiality of ADR proceedings. It isimportant to the functioning of the ADR process that the
participants know that the ADR proceedings will not be part of subsequent (or underlying) litigation.
Rule 114.08(a) carries forward the basic rule that evidence in ADR proceedingsis not to be used in
other actions or proceedings. Mediators and lawyers for the parties, to the extent of their participation
in the mediation process, cannot be called as witnesses in other proceedings. Minn.Laws 1996 ch. 388,
s 1, to be codified as Minn.Stat. s595.02, subd. 1a. This confidentiality should be extended to any
subsequent proceedings.

The | ast sentence of 114.08(e) is derived from existing Rule 310.05.

Rule 114.09. Arbitration Proceedings

(@) Genera

Parties are free to opt for binding or non-binding arbitration. Whether they elect binding
or non-binding arbitration, the parties may construct or select a set of rulesto govern the process.
The agreement to arbitrate must state what rules govern. If the parties elect binding arbitration,
and their agreement to arbitrate is otherwise silent, the arbitration will be deemed to be conducted
pursuant to Minn. Stat. 8 572.08 et seg. ("Uniform Arbitration Act"). If they elect non-binding
arbitration, and their agreement is otherwise silent, they shall conduct the arbitration pursuant to



Rule 114.09, subsections (b)-(f). Parties are free, however, to contract to use provisions from both
processes or to modify the arbitration procedure as they deem appropriate to their case.

(b) Evidence.

(1) Except where a party has waived the right to be present or is absent after due notice of
the hearing, the arbitrator and all parties shall be present at the taking of all evidence.

(2) The arbitrator shall receive evidence that the arbitrator deems necessary to understand
and determine the dispute. Relevancy shall be liberally construed in favor of admission. The
following principles apply:

(1) Documents. If copies have been delivered to all other parties at least 10
days prior to the hearing, the arbitrator may consider written medical and hospital
reports, records, and bills; documentary evidence of loss of income, property
damage, repair bills or estimates; and police reports concerning an accident which
gaveriseto the case. Any other party may subpoena as a witness the author of a
report, bill, or estimate, and examine that person as if under cross-examination.
Any repair estimate offered as an exhibit, as well as copies delivered to other
parties, shall be accompanied by a statement indicating whether or not the
property was repaired. If the property was repaired, the statement must indicate
whether the estimated repairs were made in full or in part and must be
accompanied by a copy of the receipted bill showing the items repaired and the
amount paid. The arbitrator shall not consider any police report opinion as to
ultimate fault. In family law matters, the arbitrator may consider property
valuations, business valuations, custody reports and similar documents.

(I1) Other Reports. The written statement of any other witness, including
written reports of expert witnesses not enumerated above and statements of
opinion which the witness would be qualified to expressiif testifying in person,
shall bereceived in evidence if: (1) copies have been delivered to al other parties
at least 10 days prior to the hearing; and (2) no other party has delivered to the
proponent of the evidence awritten demand at least 5 days before the hearing that
the witness be produced in person to testify at the hearing. The arbitrator shall
disregard any portion of a statement received pursuant to the rule that would be
inadmissible if the witness were testifying in person, but the inclusion of
inadmissible matter does not render the entire statement inadmissible.

(111) Depositions. Subject to objections, the deposition of any witness
shall be received in evidence, even if the deponent is not unavailable as awitness
and no exceptional circumstance exist, if: (1) the deposition was taken in the
manner provided for by law or by stipulation of the parties; and (2) not fewer than
10 days prior to the hearing, the proponent of the deposition serves on al other
parties notice of the intention to offer the deposition in evidence.

(V) Affidavits. The arbitrator may receive and consider witness affidavits,
but shall give them only such weight to which they are entitled to after
consideration of any objections. A party offering opinion testimony in the form
of an affidavit, statement, or deposition, shall have the right to withdraw such
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testimony, and attendance of the witness at the hearing shall not then be required.

(3) Attorneys must obtain subpoenas for attendance at hearings through the court
administrator, pursuant to Minn.R.Civ.P. 45. The party requesting the subpoena shall modify the
form of the subpoenato show that the appearance is before the arbitrator and to give the time and
place set for the arbitration hearing. At the discretion of the arbitrator, nonappearance of a
properly subpoenaed withess may be grounds for an adjournment or continuance of the hearing.

If any witness properly served with a subpoenafails to appear or refuses to be sworn or answer,
the court may conduct proceedings to compel compliance.

(c) Powers of Arbitrator
The arbitrator has the following powers.

@ to administer oaths or affirmations to witnesses;

2 to take adjournments upon the request of a party or upon the arbitrator's initiative;

3 to permit testimony to be offered by deposition;

4 to permit evidence to be introduced as provided in these rules;

) to rule upon admissibility and relevance of evidence offered;

(6) to invite the parties, upon reasonable notice, to submit pre-hearing or post-hearing
briefs or pre-hearing statements of evidence;

) to decide the law and facts of the case and make an award accordingly;

8 to award costs, within statutory limits;

9 to view any site or object relevant to the case; and

(10) any other powers agreed upon by the parties.

(d) Record

@ No record of the proceedings shall be made unless permitted by the arbitrator and
agreed to by the parties.

2 The arbitrator's personal notes are not subject to discovery.

)(e) The Award

@ No later than 10 days from the date of the arbitration hearing or the arbitrator’ s
receipt of the final post-hearing memorandum, whichever is later, the arbitrator
shall file with the court the decision, together with proof of service by first class
mail on all parties.

2 If no party hasfiled arequest for atrial within 20 days after the award isfiled, the
court administrator shall enter the decision as ajudgment and shall promptly mail
notice of entry of judgment to the parties. The judgment shall have the same force
and effect as, and is subject to all provisions of law relating to, ajudgment in a
civil action or proceeding, except that it is not subject to appeal, and may not be
attacked or set aside. The judgment may be enforced asiif it had been rendered by
the court in which it is entered.

3 No findings of fact, conclusions of law, or opinions supporting an arbitrator's
decision are required.

4) Within 90 days after its entry, a party against whom ajudgment is entered
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pursuant to an arbitration award may move to vacate the judgment on only those
grounds set forth in Minnesota Statutes Chapter 572.

(f) Trial after Arbitration

@ Within 20 days after the arbitrator files the decision with the court, any party may
request atrial by filing arequest for trial with the court, along with proof of service
upon al other parties. This 20-day period shall not be extended.

2 The court may set the matter for trial on the first available date, or shall restore the
case to the civil calendar in the same position as it would have had if there had
been no arbitration.

3 Upon request for atrial, the decision of the arbitrator shall be sealed and placed in
the court file.

4 A trial de novo shall be conducted as if there had been no arbitration.

Implementation Committee Comments--1993

The Committee made a consci ous decision not to formulate rules to govern other forms of
ADR, such as mediation, early neutral eval uations, and summary jury trials. Thereis no consensus
among those who conduct or participate in those forms of ADR as to whether any procedures or rules
are necessary at all, et alone what those rules or procedures should be. The Committee urges parties,
judges and neutral s to be open and flexible in their conduct of ADR proceedings (other than arbitration),
and to experiment as needed to suit the circumstances presented. The Committee recogni zed thet it may
be necessary, at some time in the future, to revisit the issues of rules, procedures or other limitations
applicable to the various forms of court-annexed ADR.

Hennepin County and Ramsey County both have had substantial experience with arbitrations,
and have devel oped rules of procedure that have worked well. The Committee has considered those
rules, and others, in devel oping its proposed rules.

Subd. (a) of thisruleis modeled after rules presently in use by the Second and Fourth Judicial
Districts and rules currently in use by the American Arbitration Association.

Subd. (b) of this Ruleis model ed after rules presently in use in the Second and Fourth Judicial
Districts. In non-binding arbitration, the arbitrator is limited to providing advisory awards, unless the
parties do not request atrial .

Subd. (c) of this Rule is model ed after rules presently in use in the Second and Fourth Judicial
Districts. Records of the proceeding include records made by a stenographer, court reporter, or
recording device.

Subd. (d) of this Ruleis modeled after Rule 25 VIII of the Special Rules of Practice for the Second
Judicial District.

Advisory Committee Comment--1996 Amendment

The changes to this rule in 1996 incorporate the collective |abels for ADR processes now recognized in Rule
114.02. These changes should clarify the operation of the rule, but should not otherwise affect its i nterpretation.

Rule 114.10. Communication with Neutral

(a) Adjudicative Processes. Neither the parties nor their representatives shall communicate ex
parte with the neutral unless approved in advance by all parties and the neutral.
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(b) Non-Adjudicative Processes. Parties and their counsel may communicate ex parte with the

neutral in non-adjudicative ADR processes with the consent of the neutral, so long as the
communication encourages or facilitates settlement.

(c) Communications to Court During ADR Process. During an ADR process the court may be

informed only of the following:

(@) Thefailure of aparty or an attorney to comply with the order to attend the process,
2 Any request by the parties for additional time to complete the ADR process,

3 With the written consent of the parties, any procedural action by the court that would
facilitate the ADR process; and

4) The neutral's assessment that the case is inappropriate for that ADR process.

(d) Communications to Court After ADR Process. When the ADR process has been

concluded, the court may only be informed of the following:

(@D} If the parties do not reach an agreement on any matter, the neutral should report the lack
of an agreement to the court without comment or recommendations,

2 If agreement is reached, any requirement that its terms be reported to the court should be
consistent with the jurisdiction’s policies governing settlements in general; and

3 With the written consent of the parties, the neutral’s report also may identify any pending
motions or outstanding legal issues, discovery process, or other action by any party which, if
resolved or completed, would facilitate the possibility of a settlement.

Implementation Committee Comments--1993
ThisRuleis modeled after Rule 25 VI of the Special Rules of Practice for the Second Judicia District.
Advisory Committee Comment--1996 Amendment
The changes to this rule in 1996 incorporate the collective labels for ADR processes now

recognized in Rule 114.02. These changes should clarify the operation of the rule, but should not
otherwi se affect its i nterpretation.

Rule 114.11. Funding

(a) Setting of Fee. The neutral and the parties will determine the fee. All fees of neutral(s) for

ADR services shall be fair and reasonable.

(b) Responsibility for Payment. The parties shall pay for the neutral. It is presumed that the

parties shall split the costs of the ADR process on an equal basis. The parties may, however, agree on a
different allocation. Where the parties cannot agree, the court retains the authority to determine afinal
and equitable allocation of the costs of the ADR process.

(c) Sanctions for Non-Payment. If aparty fails to pay for the neutral, the court may, upon
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motion, issue an order for the payment of such costs and impose appropriate sanctions.

(d) Inability to Pay. If aparty qualifies for waiver of filing fees under Minn.Stat. s 563.01 or if
the court determines on other grounds that the party is unable to pay for ADR services, and free or
low-cost ADR services are not available, the court shall not order that party to participate in ADR and
shall proceed with the judicial handling of the case.

Implementation Committee Comments--1993

The marketplace in the parties' geographic areawill determine the rates to be offered by
neutrals for their services. The parties can then best determine the appropriate fee, after considering a
number of factors, including availability, experience and expertise of the neutral and the financial
abilities of the parties.

ADR providers shall be encouraged to provide pro bono and vol unteer services to parties
unable to pay for ADR processes. Parties with limited financial resources should not be denied access
to an ADR process because of aninability to pay for aneutral. Judges and ADR providers should
consider the financial abilities of all parties and accommodate those who are not able to share equally in
costs of the ADR process. The State Court Administrator shall monitor access to ADR processes by
individuals with limited financial resources.

Advisory Committee Comment--1996 Amendment

The payment of fees for neutrals is particularly troublesome in family law matters, where the
expense may be particularly onerous. Subdivision (d) of thisruleisintended to obviate some
difficulties relating to inability to pay ADR fees. The advisory committee rejected any suggesti on that
these rules should create a separate duty on the part of neutral s to provide free neutral services.

The committee hopes such services are available, and would encourage qualified neutrals
who are attorneys to provide free services as aneutral as part of their obligation to provide pro bono
services. See Minn.R.Prof.Cond. 6.1. If free or affordable ADR services are not available, however,
the party should not be forced to participate in an ADR process and should suffer no ill -consequence of
not being able to do so.

Rule 114.12. Rostersof Neutrals

(a) Rosters. The State Court Administrator shall establish one roster of neutrals for civil
matters and one roster of neutrals for family law. Each roster shall be updated and published on
aregular basis. The State Court Administrator shall not place on, and shall delete from, the
rosters the name of any applicant or neutral whose professional license has been revoked. A
qualified neutral may not provide services during a period of suspension of aprofessional license.
The State Court Administrator shall review applications from those who wish to be listed on the
roster of qualified neutrals, which shall include those who meet the training requirements
established in Rule 114.13, or who have received awaiver under Rule 114.14.

(b) Fees. The State Court Administrator shall establish reasonable fees for qualified
individuals and organizations to be placed on either roster.

Advisory Committee Comment--1996 Amendment

Thisruleis primarily new, though it incorporates the procedure now in place administratively
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under Rule 114.12(b) for placement of neutral s on the roster and the establi shment of fees.

This rule expands the State Court Administrator's neutral roster to create a new, separate roster
for family law neutrals. Itisintended that the new roster will function the same way the current roster
for civil ADR under existing Rule 114 does. Subparagraph (b) is new, and provides greater detail of
the specific sub-rosters for civil neutrals. It describes the roster asit is now created, and this new rule
is not intended to change the existing practice for civil neutrals in any way. Subparagraph (c) creates a
paralel definition for the new family law neutral roster, and it is intended that the new roster appear in

formessentially the same as the existing roster for civil action neutrals.

Rule 114.13. Training, Standards and Qualificationsfor Neutral Rosters

(a) Civil Facilitative/Hybrid Neutrals. All qualified neutrals providing facilitative or
hybrid servicesin civil, non-family matters, must have received a minimum of 30 hours of
classroom training, with an emphasis on experientia learning. The training must include the
following topics:

@
)

©)

(4)

©)

Conflict resolution and mediation theory, including causes of conflict and
interest-based versus positional bargaining and models of conflict resolution;
Mediation skills and techniques, including information gathering skills,
communication skills, problem solving skills, interaction skills, conflict
management skills, negotiation techniques, caucusing, cultural and gender issues
and power balancing;

Components in the mediation process, including an introduction to the mediation
process, fact gathering, interest identification, option building, problem solving,
agreement building, decision making, closure, drafting agreements, and evaluation
of the mediation process;

Mediator conduct, including conflicts of interest, confidentiality, neutrality, ethics,
standards of practice and mediator introduction pursuant to the Civil Mediation
Act, Minn.Stat. s 572.31.

Rules, statutes and practices governing mediation in the trial court system,
including these rules, Special Rules of Court, and applicable statutes, including the
Civil Mediation Act.

The training outlined in this subdivision shall include a maximum of 15 hours of lectures
and aminimum of 15 hours of role-playing.

(b) Civil Adjudicative/Evaluative Neutrals. All qualified neutrals serving in arbitration,
summary jury trial, early neutral evaluation and adjudicative or evaluative processes or serving as
aconsensual special magistrate must have received a minimum of 6 hours of classroom training
on the following topics:

@
2
©)

Pre-hearing communications between parties and between parties and neutral;
and

Components of the hearing process including evidence; presentation of the case;
witness, exhibits and objectives;, awards; and dismissals; and

Settlement techniques; and
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(4)

Q)

Rules, statutes, and practices covering arbitration in the trial court system,
including Supreme Court ADR rules, special rules of court and applicable state
and federal statutes; and
Management of presentations made during early neutral evaluation procedures
and moderated settlement conferences.

(c) Family Law Facilitative Neutrals.
All qualified neutrals serving in family law facilitative processes must have:

@

)

and,

Completed or taught a minimum of 40 hours of family mediation training which is

certified by the Minnesota Supreme Court. The certified training shall include at

least:

(&) 4 hours of conflict resolution theory;

(b) 4 hours of psychological issues relative to separation and divorce, and family
dynamics;

(c) 4 hours of the issues and needs of children in divorce;

(d) 6 hours of family law including custody and visitation, support, asset

distribution and evaluation, and taxation as it relates to divorce;

(e) 5 hours of family economics; and,

(f) 2 hours of ethics, including: (I) therole of mediators and parties' attorneysin

the facilitative process; (ii) the prohibition against mediators dispensing legal

advice; and, (iii) aparty's right of termination. Certified training for mediation of

custody issues only need not include 5 hours of family economics. The certified

training shall consist of at least 40 percent roleplay and simulations.

Completed or taught a minimum of 6 hours of certified training in domestic abuse

issues, which may be a part of the 40-hour training above, to include at least:

(@) 2 hours about domestic abuse in general, including definition of battery and

types of power imbalance;

(b) 3 hours of domestic abuse screening, including simulation or role-playing;

(c) 1 hour of legal issues relative to domestic abuse cases; and

(d) Family Law Adjudicative Neutral Roster. All qualified neutrals serving in afamily
law adjudicative capacity must have had at least 5 years of professiona experience in the area of
family law and be recognized as qualified practitionersin their field. Recognition may be
demonstrated by submitting proof of professional licensure; professional certification; faculty
membership of approved continuing education courses for family law; service as court-
appointed adjudicative neutral, including consensual special magistrates; service as referees or
guardians ad litem; or acceptance by peers as expertsin their field. All qualified family law
adjudicative neutrals shall have also completed or taught a minimum of 6 hours of certified
training on the following topics:

@
)

Pre-hearing communications among parties and between the parties and
neutral(s);
Components of the family court hearing process including evidence, presentation
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of the case, witnesses, exhibits, awards, dismissals, and vacation of awards,

3 Settlement techniques; and,

4 Rules, statutes, and practices pertaining to arbitration in the trial court system,
including Minnesota Supreme Court ADR rules, special rules of court and
applicable state and federal statutes.

In addition to the 6-hour training required above, all qualified family law adjudicative
neutrals must have completed or taught a minimum of 6 hours of certified training in domestic
abuse issues, to include at least:

Q) 2 hours about domestic abuse in general, including definition of battery and types

of power imbalance;

)] 3 hours of domestic abuse screening, including simulation or role-playing; and,

3 1 hour of legal issues relative to domestic abuse cases.

(e) Family Law Evaluative Neutrals. All qualified neutrals offering early neutral
evaluations or non-binding advisory opinions (1) shall have at least 5 years of experience as
family law attorneys, as accountants dealing with divorce-related matters, as custody and
visitation psychologists, or as other professionals working in the area of family law who are
recognized as qualified practitionersin their field; and (2)shall have completed or taught a
minimum of 2 hours of certified training on management of presentations made during evaluative
processes. Evaluative neutrals shall have knowledge on all issueson which they render opinions.

In addition to the 2-hour training required above, all qualified family law evaluative
neutrals must have completed or taught a minimum of 6 hours of certified training in domestic
abuse issues, to include at least:

@ 2 hours about domestic abuse in general, including definition of battery and types

of power imbalance;

2 3 hours of domestic abuse screening, including simulation or role-playing; and,

3 1 hour of legal issues relative to domestic abuse cases.

(f) Exceptions to Roster Requirements. Neutral fact-finders selected by the parties for
their expertise need not undergo training nor be included on the State Court Administrator's
roster.

(g) Continuing Training. All qualified neutrals providing facilitative or hybrid services
must attend 18hours of continuing education about alternative dispute resolution subjects within
the 3-year period in which the qualified neutral is required to complete the continuing education
requirements. All other qualified neutrals must attend 9 hours of continuing education about
alternative dispute resolution subjects during the 3-year period in which the qualified neutral is
required to complete the continuing education requirements. These hours may be attained
through course work and attendance at state and national ADR conferences. Thequalified
neutral is responsible for maintaining attendance records and shall disclose the information to
program administrators and the parties to any dispute. The qualified neutral shall submit
continuing education credit information to the State Court Administrator’ s office within sixty
days after the close of the period during which his or her education requirements must be
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completed.

Advisory Committee Comment 2000 Amendments

The provisions for training and certification of training are expanded in these amendments to provide for the
specialized training necessary for ADR neutrals. The committee recommends that six hours of domestic abusetraining
be required for all family law neutrals, other than those selected solely for technical expertise. The committee bdieves
this is areasonable requirement and one that should significantly facilitate the fair and appropriate consideration of the
concerns of all parties in family law proceedings.

Rule 114.13(g) isamended in 2000 to replace the current annual training requirement with athree-year reporting
cycle. The existing requirements are simply tripled in size, but need only be accumulated over a three-year period.
The ruleis designed to require reporting of training for ADR on the same schedule required for CLE for neutrals who
are lawyers. See generally Rule 3 of Rules of the Supreme Court for Continuing Legal Education of Members of the
Bar and Rule 106 of Rules of the Board of Continuing Legal Education. Non-lawyer neutrals should be placed by the
ADR Board on a similar three-year reporting schedule.

(h) Certification of Training Programs. The State Court Administrator shall certify
training programs which meet the training criteria of thisrule.

Implementation Committee Comments--1993

The training requirements are designed to emphasi ze the val ue of |earning through experience.
Training requirements can protect the parties and the i ntegrity of the ADR processes from neutral s with
little or no dispute resol ution skills who offer services to the public and training to neutrals. Theserules
shall serve as minimum standards; individual jurisdictions may make requirements more stringert.

Advisory Committee Comment--1996 Amendment

The provisions for training and certification of training are expanded in these amendments to
provide for the specialized training necessary for ADR neutrals. The committee recommends that six
hours of domestic abuse training be required for all family law neutrals, other than those sel ected solely
for technical expertise. The committee believes thisis a reasonabl e requirement and one that should
significantly facilitate the fair and appropriate consideration of the concerns of all partiesinfamily law
proceedings.

Rule 114.14. Waiver of Training Requirement

A neutral seeking to be included on the roster of qualified neutrals without having to
complete training requirements under Rule 114.13 shall apply for awaiver to the Minnesota
Supreme Court ADR Review Board. Waivers may be granted when an individual’ s training and
experience clearly demonstrate exceptional competence to serve asa neutral.

Advisory Committee Comment--1996 Amendment

Thisruleis amended to allow "grandparenting”’ of family law neutrals. Theruleisderived inform
fromthe grandparenting provision included ininitial adoption of this rule for civil neutrals.

RULE 114 APPENDIX: CODE OF ETHICS

Adopted and effective August 27, 1997. The Minnesota Supreme Court order C5-87-
843 dated August 27, 1997, promulgating the Code of Ethicsfor neutrals under Rule
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114 of the Minnesota General Rules of Practice providesin part that “ (t)heinclusion
of Advisory Task Force Comments is made for convenience and does not reflect
court approval of the comments made therein.”

INTRODUCTION

Rule 114 of the Minnesota General Rules of Practice provides that alternative dispute
resolution (ADR) must be considered for nearly al civil cases filed in district court. The ADR
Review Board, appointed by the Supreme Court, approves individuals and organizations who are
qualified under Rule 114 to act as neutrals in court-referred cases.

Individuals and organizations approved by the ADR Review Board consent to the jurisdiction
of the Board and to compliance with this Code of Ethics. The purpose of this codeisto provide
standards of ethical conduct to guide neutrals who provide ADR services, to inform and protect
consumers of ADR services, and to ensure the integrity of the various ADR processes.

In order for ADR to be effective, there must be broad public confidence in the integrity and
fairness of the process. Neutrals have aresponsbility not only to the parties and to the court, but
also to the continuing improvement of ADR processes. Neutrals must observe high standards of
ethical conduct. The provisions of this Code should be construed to advance these objectives.

Neutrals should orient the parties to the process before beginning a proceeding. Neutrals
should not practice, condone, facilitate, or promote any form of discrimination on the basis of
race, color, creed, religion, national origin, sex, marital status, status with regard to public
assistance, disability, sexual orientation, or age. Neutrals should be aware that cultural
differences may affect a party's values and negotiating style.

Thisintroduction provides general orientation to the Code of Ethics. Comments
accompanying any rule explain and illustrate the meaning and purpose of therule. The
Comments are intended as guides to interpretation but the text of each rule is authoritative.
Failure to comply with any provision in this Code of Ethics may be the basis for removal from
the roster of neutrals maintained by the Office of the State Court Administrator and/or for such
other action as may be taken by the Minnesota Supreme Court.

Violation of aprovision of this Code shall not create a cause of action nor shall it create any
presumption that alegal duty has been breached. Nothing in this Code should be deemed to
establish or augment any substantive legal duty on the part of neutrals.

Rulel. Impartiality

A neutral shall conduct the dispute resolution processin an impartial manner and shall serve
only in those matters in which she or he can remain impartial and evenhanded. If at any time the
neutral is unable to conduct the process in an impartial manner, the neutral shall withdraw.

Advisory Task Force Comments--1997
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1. The concept of impartiality of the neutral is central to all alternative dispute resol ution
processes. Impartiality means freedom from favoritismor bias either by word or action, and a
commitment to serve all parties as opposed to asingle party.

Rulell. Conflictsof Interest

A neutra shall disclose all actual and potential conflicts of interest reasonably known to the
neutral. After disclosure, the neutral shall decline to participate unless all parties chooseto retain
the neutral. The need to protect against conflicts of interest shall govern conduct that occurs
during and after the dispute resolution process. \Without the consent of all parties, and for a
reasonable time under the particular circumstances, a neutral who aso practices in another
profession shall not establish a professional relationship in that other profession with one of the
parties, or any person or entity, in asubstantialy factually related matter.

Advisory Task Force Comments--1997

1. A conflict of interest is any direct or indirect financial or personal interest in the outcome of the
proceeding or any existing or past financial, business, professional, family or social relationship which
islikely to affect impartiality or which might reasonably create an appearance of partiality or bias. If
all parties agree to proceed after being informed of conflicts, the neutral may proceed with the case. If,

however, the neutral believes that the conflict of interest would inhibit the neutral's impartiality, the
neutral should decline to proceed.

2. Guidance on these conflict of interests i ssues may be found in the cases under statutes regarding
challenges to arbitration awards or mediated settlement agreements on the grounds of fraud for
nondi sclosure of a conflict of interest or material relationship or for partiality of an arbitrator or
mediator. (Minnesota Civil Mediation Act, Uniform Arbitration Act, Federal Arbitration Act.)

3. In deciding whether to establish a rel ationship with one of the parties in an unrel ated matter, the
neutral should exercise caltion in circumstances which would rai se | egitimate questi ons about the
integrity of the ADR process.

4. A neutral should avoid conflicts of interest in recommending the services of other professionals.

5. The neutral's commitment must be to the parties and the process. Pressures from outside of the process
should never influence the neutral's conduct.

6. Thereis no intent that the prohibition established inthis rule which applies to anindividual neutral shal |
be imputed to an organi zation, panel  or firm of which the neutral is apart. However, theindividual neutral
should be mindful of the confidentiality requirementsin Rule IV of this Code and the organi zation, panel, or firm
should exercise caution.

Rulelll. Competence

A neutra shall serve as a neutral only when she/he has the necessary qualifications to satisfy the
reasonable expectations of the parties.

Advisory Task Force Comments--1997

1. Any person on the Minnesota Statewide ADR-Rule 114 Neutral Roster may be selected as a neutral,
provided that the parties are sati sfied with the neutral's qualifications. A personwho offers neutral services gives
parties and the public the expectati ons that she or he is competent to serve effectively asa neutral. A neutral
should decline appointment, request technical assi stance, or withdraw froma dispute whichis beyond the
neutral's competence.

2. Neutrals must provide information regarding their relevant training, education and experience to the
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parties (Minnesota Civil Mediation Act.)

Rule V. Confidentiality

The neutral shall maintain confidentiality to the extent provided by Rule 114.08 and 114.10 and any
additional agreements made with or between the parties.

Advisory Task Force Comments--1997

1. A neutral should discuss issues of confidentiality with the parties before beginning an ADR process
including limitations on the scope of confidentiality and the extent of confidertiality provided in any
private sessions that a neutral holds with a party.

2. Rule 114.08 reads. Confidertiality

(a) Evidence. Without the consent of all parties and an order of the court, or except as provided in
Rule 114.09(¢e)(4), no evidence that there has been an ADR proceeding or any fact concerni ng the
proceeding may be admitted inatrial de novo or in any subsequent proceeding involving any of the
issues or parties to the proceeding.

(b) Inadmissibility. Statements made and documents produced in non- binding ADR processes which
are not otherwise discoverable are not subject to discovery or other disclosure and are not admissible
into evidence for any purpose at the trial, including i mpeachment, except as provided in paragraph (d).

(c) Adjudicative Evidence. Evidencein consensual special master proceedings, binding arbitration,
or in non-binding arbitrati on after the period for a demand for trial expires, may be used in subsequent
proceedings for any purpose for whichit is admissible under the rules of evidence.

(d) Sworn Testimony. Sworn testimony inasummary jury trial may be used in subsequent
proceedings for any purpose for whichit is admissible under the rules of evidence.

(e) Records of Neutral. Notes, records, and recollections of the neutral are confidential, which means
that they shall not be disclosed to the parties, the public, or anyone other than the neutral, unless (1) all
parties and the neutral agree to such disclosure or (2) required by law or other applicable professional
codes. No record shall be made without the agreement of both parties, except for a memorandum of
i ssues that are resol ved.

3. Rue114.10 reads: Communication with Neutral

(a) Adjudicative Processes. The parties and their counsel shall not communi cate ex parte with an
arbitrator or a consensual specia master or other adjudicative neutral.

(b) Non-Adjudicative Processes. Parties and their counsel may communi cate ex parte with the neutral
in non-adjudicative ADR processes with the consent of the neutral, so long as the communication
encourages or facilitates settlement.

(c) Communications to Court During ADR Process. During an ADR process the court may be
informed only of the following:

(1) Thefailure of aparty or an attorney to comply with the order to attend the process;

(2) Any request by the parties for additional time to complete the ADR process;

(3) With the written consent of the parties, any procedural action by the court that would facilitate the
ADR process; and
(4) The neutral's assessment that the case isinappropriate for that ADR process.

(d) Communi cations to Court After ADR Process. When the ADR process has been concluded, the
court may only be informed of the following:

(2) If the parties do not reach an agreement on any metter, the neutral should report the lack of an
agreement to the court without comment or recommendati ons;

(2) If agreement is reached, any requirement that its terms be reported to the court should be consistent
with the jurisdiction's policies governing settlements in general; and

(3) With the written consent of the parties, the neutral's report al so may idertify any pending motions
or outstanding legal issues, discovery process, or other action by any party which, if resolved or
compl eted, would facilitate the possibility of a settlement.
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Rule V. Quality of the Process

A neutral shall work to ensure a quality process. A quality process requires acommitment by the
neutral to diligence and procedural fairness. A neutral shall not knowingly make false statements of fact
or law. The neutral shall exert every reasonable effort to expedite the process including prompt issuance
of written reports, awards, or agreements.

Advisory Task Force Comments--1997

1. A neutral should be prepared to commit the attention essential to the ADR process.

2. A neutral should satisfy the reasonabl e expectati ons of the parties concerning the timing of the
process.

3. A neutral should not provide therapy to either party, nor should a neutral who is alawyer represent
either party inany matter during an ADR process.

4. A neutral should withdraw from an ADR process when incapabl e of serving or when unable to
remain neutral .

5. A neutral should withdraw froman ADR process or postpone asessionif the processis being
used to further illegal conduct, or if a party is unabl e to participate due to drug or alcohol abuse, or other
physical or mental incapacity.

Rule VI. Advertising and Solicitation

A neutral shall be truthful in advertising and solicitation for alternative dispute resolution. A neutral shall
make only accurate and truthful statements about any aternative dispute resolution process, its costs and
benefits, the neutral's role and her or his skills or qualifications. A neutral shall refrain from promising
specific results. In an advertisement or other communication to the public, a neutral who is on the
Roster may use the phrase "qualified neutral under Rule 114 of the Minnesota General Rules of
Practice." It is not appropriate to identify oneself as a"certified" neutral.

Rule VII. Fees

A neutral shall fully disclose and explain the basis of compensation, fees and charges to the
parties. The parties shall be provided sufficient information about fees at the outset to determine
if they wish to retain the services of aneutral. A neutral shall not enter into a fee agreement
which is contingent upon the outcome of the alternative dispute resolution process. A neutral
shall not give or receive any commission, rebate, or similar remuneration for referring a person
for alternative dispute resolution services.

Advisory Task Force Comments--1997
1. The better practice in reaching an understanding about fees is to set down the arrangementsin a

written agreemert.
2. A neutral who withdraws from a case should return any unearned fee to the parties.
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MEDIATION

Rulel. Self-Determination:

A mediator shall recognize that mediation is based on the principle of self-determination by the
parties. It requires that the mediation process rely upon the ability of the partiesto reach a
voluntary, uncoerced agreement. The primary responsibility for the resolution of a dispute and
the shaping of a settlement agreement rests with the parties. A mediator shall not require a party
to stay in the mediation against the party's will.

Advisory Task Force Comments--1997

1. The mediator may provide informati on about the process, rai se i ssues, offer opinions about the
strengths and weaknesses of a case, draft proposal's, and hel p parties explore options. The primary role
of the mediator is to facilitate a voluntary resol ution of a dispute. Parties should be given the
opportunity to consider all proposed options. It is acceptable for the mediator to suggest optionsin
response to parties' requests, but not to coerce the parties to accept any particular option.

2. A mediator cannot personally ensure that each party has made afully informed choiceto reacha
particular agreement, but it is a good practice for the mediator to make the parties aware of the importance of
consulting other professional's, where appropriate, to hel p them make informed decisions.

Rule 114 Appendix: Code of Ethics Enforcement Procedure
asamended January 1, 2005

INTRODUCTION
Inclusion on the list of qualified neutrals pursuant to Minnesota General Rules of Practice 114.12

isaconditional privilege, revocable for cause.

SCOPE

This procedure applies to complaints against any individual or organization (neutral)
placed on the roster of qualified neutrals pursuant to Rule 114.12 or serving as a court
appointed neutral pursuant to 114.05(b) of the Minnesota General Rules of Practice.

Advisory Comment

Aqualified neutral is subject to this complaint procedure when providing any ADR services. The
complaint procedure applies whether the services are court ordered or not, and whether the services are or
are not pursuant to Minnesota General Rules of Practices. The Board will consider the full context of the
alleged misconduct, including whether the neutral was subject to other applicable codes of ethics, or
representing a “ qualified organization at the time of the alleged misconduct.

Minn. Gen. R. Prac. 114.02(b): “ Neutral. A‘neutral’ isan individual or organization that provides
an ADR process. A‘qualified neutral’ isanindividual or organization included on the State Court
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Administrator’ sroster as providedin Rule 114.12. Anindividual neutral must have completed the training
and continuing education requirements provided in Rule 114.13. Anindividual neutral provided by an
organization also must meet the training and continuing education requirements of Rule 114.13. Neutral fact-
finders selected by the parties for their expertise need not undergo training nor be on the State Court
Administrator’sroster.”

Attorneys functioning as collaborative attorneys are subject to the Minnesota Rule on Lawyers
Professional Resonsibility. Complaints against collaborative attorneys should be directed to the Lawyers
Professional Responsibility Board.

PROCEDURE

A complaint must be in writing, signed by the complainant, and mailed or delivered to the
ADR Review Board at 25 Rev. Dr. Martin Luther King Jr. Blvd.,, Suite 120, St. Paul, MN
55155-1500. The complaint shall identify the neutral and make a short and plain statement
of the conduct forming the basis of the complaint.

The Board shall review the complaint to determine whether the alegation(s), if true,
constitute a violation of the Code of Ethics.

If the allegation(s) of the complaint do not constitute a violation of the Code of Ethics, the
complaint shall be dismissed and the complainant and the neutral shall be notified in
writing.

If the Board concludes that the allegations of the complaint, if true, constitute a violation
of the Code of Ethics, the Board will undertake such review, investigation, and action it
deems appropriate. In all such cases, the Board shall send to the neutral, by certified mail,
acopy of the complaint, alist identifying the ethical rules which may have been violated,
and arequest for awritten response to the allegations and to any specific questions posed
by the Board. It shall not be considered a violation of Rule 114.08(e) of the Minnesota
Genera Rules of Practice or of Rule 1V of the Code of Ethics, Rule 114 Appendix, for the
neutral to disclose notes, records, or recollections of the ADR process complained of as
part of the complaint procedure. Except for good cause shown, if the neutral fails to
respond to the complaint in writing within thirty (30) days, the allegation(s) shall be
deemed admitted.

The Board, at its discretion, may refer the complainant and neutral to mediation
conducted by avolunteer qualified neutral to resolve the issues raised by the complainant.
Mediation shall proceed only if both the complainant and neutral consent. If the
complaint is resolved through mediation, the Board shall dismiss the complaint, unless
the resolution includes sanctions to be imposed by the Board. If no agreement is reached
in mediation, the Board shall determine whether to proceed further.
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After review and investigation, the Board shall advise the complainant and neutral of the
Board' s action in writing by certified mail sent to their respective last known address.
Upon request within fourteen (14) days from receipt of the Board’ s action on the
complaint, the neutral shall be entitled to a hearing before athree-member panel of the
Board to contest proposed sanctions or findings. The neutral shall have the right to defend
against all charges, to be represented by an attorney, and to examine and cross-examine
witnesses. The Board shall receive evidence that the Board deems necessary to
understand and determine the dispute. Relevancy shall be liberally construed in favor of
admission. The Board shall make an electronic recording of the proceedings. The Board at
its own initiative, or by request of the neutral, may issue subpoenas for the attendance of
witnesses and the production of documents and other evidentiary matter. If the neutral
does not file arequest for hearing as prescribed, the Board’ s decision becomes final.

The neutral or the complainant may appeal the panel decision to the Board, which shall
conduct ade novo review of the existing record. An appeal must be filed in writing with
the ADR Review Board within fourteen (14) days from receipt of the panel’ s decision.
The party that appeals shall pay for the record to be transcribed. The decision of the
Board shall be final.
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Advisory Comment

A complaint formis available fromthe ADR Review Board by calling 651-297-
7590 or emailing adr @courts.state.mn.us.

The Board, at its discretion, may establish a complaint review panel comprised of
member s of the Board. Saff under the Board’ s direction and control may also conduct
investigations.

SANCTIONS

The Board may impose sanctions, including but not limited to:

1. Issue a private reprimand.

2. Designate the corrective action necessary for the neutral to remain on the roster.

3. Notify the appointing court and any professional licensing authority with which the
neutral is affiliated of the complaint and its disposition.

4. Publish the neutral’ s name, a summary of the violation, and any sanctions imposed.

5. Remove the neutral from the roster of qualified neutrals, and set conditions for
reinstatement.

Sanctions shall only be imposed if supported by clear and convincing evidence. Conduct
considered in previous or concurrent ethical complaints against the neutral is
inadmissible, except to show a pattern of related conduct the cumulative effect of which
constitutes an ethical violation.

Sanctions against an organization may be imposed for its ethical violation and its
member’ sviolation if the member is acting within the rules and directives of the
organization.

CONFIDENTIALITY

Unless and until sanctions are imposed, all files, records, and proceedings of the Board
that relate to or arise out of any complaint shall be confidential, except:

(1) As between Board members and staff;
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(2) Upon request of the neutral, the file maintained by the Board, excluding its work
product, shall be provided to the neutral;

(3) As otherwise required or permitted by rule or statute; and
(4) To the extent that the neutral waives confidentiality.

B. If sanctions are imposed against any neutral pursuant to Section I11 A (2) B (5), the
sanction shall be of public record, and the Board file shall remain confidential.

C. Nothing in this rule shall be construed to require the disclosure of the mental processes or
communications of the Board or staff.

PRIVILEGE; IMMUNITY

A. Privilege. A statement made in these proceedings is absolutely privileged and may not
serve as a basis for liability in any civil lawsuit brought against the person who made the

statement.

B. Immunity. Board members and staff shall be immune from suit for any conduct in the
course of their official duties.
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