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a.

Commencing Representation

Can you represent both parties to a divorce? No.
i Relevant Rules: 1.7,1.9.

Husband and Wife approach you. They want you to represent one
of them and the other will be pro se. What to do? Be absolutely
clear as to the identity of your client before you talk about anything
else. Make sure they both understand your role and that their
interests are adverse. Do not give advice to the pro se party. May
be appropriate to include a waiver of counsel in the MTA.

I Relevant Rule: 4.3.
You represent Wife. Can Husband pay her fees? Yes.
I Relevant Rules: 1.8,1.6,5.4.

When does initial contact with a prospective client give rise to a
conflict of interest? It depends.

i. Relevant Rules: 1.18, 1.9.

1. Fee Agreements

a.

b.

Fee must be reasonable.
Written fee agreements reduce possibility of misunderstandings.

I Mandatory for contingent fee matters.

I1l.  Collecting Retainer Payments Through Credit Cards

a.

No problem if fees have already been earned or expenses already
paid.

Advance fees/expenses a little trickier because they constitute fees
to which you are not yet entitled and must be deposited in a trust
account. Rule 1.15(a), MRPC.

I For financial institution to deposit funds directly into trust
account, that account must be designated as depository
account in the agreement with the financial institution.



il. That agreement also allows the financial institution to make
withdrawals from the account under certain circumstances
(chargeback, administrative fees, etc.).

1. Runs afoul of Rule 1.15(j), MRPC (one or more
lawyers in the firm must authorize withdrawals from
the trust account).

C. It is permissible to accept credit card payments for funds that
would otherwise go in the trust account. How? Use
business/operating account as depository account and immediately
transfer unearned funds into trust account.

d. What about credit card fees?

I Nothing in MRPC prohibits passing the cost on to the client
if client agrees to the arrangement.

i. BUT your agreement with the credit card company may
state otherwise.

iii. Be aware of consumer protection statutes
e. Relevant Rules: 1.15, 1.5.

1V. Nonrefundable Fees

a. Amendments to the rule are being considered. Nothing to panic
about.
b. No fee can accurately be characterized as “nonrefundable.”

Rules 1.16(d) and 1.5(a), MRPC.
C. Unfair to clients.
d. Relevant Rules: 1.5(a), 1.16(d).
V. Terminating Representation
a. Mandatory Withdrawal.
b. Permissive Withdrawal.

C. Obligations Upon Withdrawal.
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VI.

d.

€.

Copy Costs.

Relevant Rule: 1.16.

Misc. Trust Account Info

a.

Withdrawing Earned Fees

i Fee disputes before funds withdrawn.
il. Fee disputes after funds withdrawn.
Bookkeeper Supervision

i Attorney ultimately responsible for keeping appropriate
books and records.

1. Not a defense that bookkeeper did not keep
appropriate books and records or that bookkeeper
misappropriated client funds.

Relevant Rules: 1.15, 5.3, Appendix 1.



RULES

RULE 1.5: FEES

(@) A lawyer shall not make an agreement for, charge, or collect an
unreasonable fee or an unreasonable amount for expenses. The factors to be
considered in determining the reasonableness of a fee include the following:

(1) the time and labor required, the novelty and difficulty of the
guestions involved, and the skill requisite to perform the legal service

properly;

(2) the likelihood, if apparent to the client, that the acceptance of
the particular employment will preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for similar legal
services;

(4) the amount involved and the results obtained,

(5) the time limitations imposed by the client or by the
circumstances;

(6) the nature and length of the professional relationship with the
client;

(7) the experience, reputation, and ability of the lawyer or lawyers
performing the services; and

(8) whether the fee is fixed or contingent.

(b) The scope of the representation and the basis or rate of the fee and
expenses for which the client will be responsible shall be communicated to the
client, preferably in writing, before or within a reasonable time after commencing
the representation, except when the lawyer will charge a regularly represented
client on the same basis or rate. Any changes in the basis or rate of the fee or
expenses shall also be communicated to the client. All agreements for the
advance payment of nonrefundable fees to secure a lawyer’s availability for a
specific period of time or a specific service shall be reasonable in amount and
clearly communicated in a writing signed by the client.



(c) A fee may be contingent on the outcome of the matter for which the
service is rendered, except in a matter in which a contingent fee is prohibited by
paragraph (d) or other law. A contingent fee agreement shall be in a writing
signed by the client and shall state the method by which the fee is to be
determined, including the percentage or percentages that shall accrue to the
lawyer in the event of settlement, trial or appeal; litigation and other expenses to
be deducted from the recovery; and whether such expenses are to be deducted
before or after the contingent fee is calculated. The agreement must clearly notify
the client of any expenses for which the client will be liable whether or not the
client is the prevailing party. Upon conclusion of a contingent fee matter, the
lawyer shall provide the client with a written statement stating the outcome of
the matter and, if there is a recovery, showing the remittance to the client and the
method of its determination.

(d) A lawyer shall not enter into an arrangement for, charge, or collect:

(1) any fee in a domestic relations matter, the payment or amount
of which is contingent upon the securing of a divorce or upon the amount
of alimony or support, or property settlement in lieu thereof; or

(2) a contingent fee for representing a defendant in a criminal case.

(e) A division of a fee between lawyers who are not in the same firm may
be made only if

(1) the division is in proportion to the services performed by each
lawyer or each lawyer assumes joint responsibility for the representation;

(2) the client agrees to the arrangement, including the share each
lawyer will receive, and the agreement is confirmed in writing; and

(3) the total fee is reasonable.

RULE 1.6: CONFIDENTIALITY OF INFORMATION

(a) Except when permitted under paragraph (b), a lawyer shall not
knowingly reveal information relating to the representation of a client.

(b) A lawyer may reveal information relating to the representation of a
clientif:

(1) the client gives informed consent;



(2) the information is not protected by the attorney-client privilege
under applicable law, the client has not requested that the information be
held inviolate, and the lawyer reasonably believes the disclosure would
not be embarrassing or likely detrimental to the client;

(3) the lawyer reasonably believes the disclosure is impliedly
authorized in order to carry out the representation;

(4) the lawyer reasonably believes the disclosure is necessary to
prevent the commission of a fraud that is reasonably certain to result in
substantial injury to the financial interests or property of another and in
furtherance of which the client has used or is using the lawyer’s services,
or to prevent the commission of a crime;

(5) the lawyer reasonably believes the disclosure is necessary to
rectify the consequences of a client’s criminal or fraudulent act in the
furtherance of which the lawyer’s services were used,

(6) the lawyer reasonably believes the disclosure is necessary to
prevent reasonably certain death or substantial bodily harm;

(7) the lawyer reasonably believes the disclosure is necessary to
secure legal advice about the lawyer’s compliance with these rules;

(8) the lawyer reasonably believes the disclosure is necessary to
establish a claim or defense on behalf of the lawyer in an actual or
potential controversy between the lawyer and the client, to establish a
defense in a civil, criminal, or disciplinary proceeding against the lawyer
based upon conduct in which the client was involved, or to respond in
any proceeding to allegations by the client concerning the lawyer’s
representation of the client;

(9) the lawyer reasonably believes the disclosure is necessary to
comply with other law or a court order; or

(10) the lawyer reasonably believes the disclosure is necessary to
inform the Office of Lawyers Professional Responsibility of knowledge of
another lawyer’s violation of the Rules of Professional Conduct that raises
a substantial question as to that lawyer’s honesty, trustworthiness, or
fitness as a lawyer in other respects. See Rule 8.3.



RULE 1.7: CONFLICT OF INTEREST: CURRENT CLIENTS

(a) Except as provided in paragraph (b), a lawyer shall not represent a
client if the representation involves a concurrent conflict of interest. A concurrent
conflict of interest exists if:

(1) the representation of one client will be directly adverse to
another client; or

(2) there is a significant risk that the representation of one or more
clients will be materially limited by the lawyer’s responsibilities to another
client, a former client, or a third person or by a personal interest of the

lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest
under paragraph (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to
provide competent and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by
one client against another client represented by the lawyer in the same
litigation or other proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed in
writing.

RULE 1.8: CONFLICT OF INTEREST: CURRENT CLIENTS: SPECIFIC
RULES

(@) A lawyer shall not enter into a business transaction with a client or
knowingly acquire an ownership, possessory, security, or other pecuniary
interest adverse to a client unless:

(1) the transaction and terms on which the lawyer acquires the
interest are fair and reasonable to the client and are fully disclosed and
transmitted in writing in a manner that can be reasonably understood by
the client;



(2) the client is advised in writing of the desirability of seeking and
is given a reasonable opportunity to seek the advice of independent legal
counsel on the transaction; and

(3) the client gives informed consent, in a document signed by the
client separate from the transaction documents, to the essential terms of
the transaction and the lawyer’s role in the transaction, including whether
the lawyer is representing the client in the transaction.

(b) A lawyer shall not use information relating to representation of a client
to the disadvantage of the client unless the client gives informed consent, except
as permitted or required by these rules.

(c) A lawyer shall not prepare an instrument giving the lawyer or a person
related to the lawyer as parent, child, sibling, or spouse any substantial gift from
a client, including a testamentary gift, except where the client is related to the
donee.

(d) Prior to the conclusion of representation of a client, a lawyer shall not
make or negotiate an agreement giving the lawyer literary or media rights to a
portrayal or account based in substantial part on information relating to the
representation.

(e) A lawyer shall not provide financial assistance to a client in connection
with pending or contemplated litigation, except that:

(1) a lawyer may advance court costs and expenses of litigation, the
repayment of which may be contingent on the outcome of the matter;

(2) a lawyer representing an indigent client may pay court costs
and expenses of litigation on behalf of the client; and

(3) a lawyer may guarantee a loan reasonably needed to enable the
client to withstand delay in litigation that would otherwise put substantial
pressure on the client to settle a case because of financial hardship rather
than on the merits, provided the client remains ultimately liable for
repayment of the loan without regard to the outcome of the litigation and,
further provided, that no promise of such financial assistance was made to
the client by the lawyer, or by another in the lawyer’s behalf, prior to the
employment of that lawyer by that client.



(f) A lawyer shall not accept compensation for representing a client from
one other than the client unless:

(1) the client gives informed consent or the acceptance of
compensation from another is impliedly authorized by the nature of the
representation;

(2) there is no interference with the lawyer’s independence of
professional judgment or with the client-lawyer relationship; and

(3) information relating to representation of a client is protected as
required by Rule 1.6.

(9) A lawyer who represents two or more clients shall not participate in
making an aggregate settlement of the claims of or against the clients unless each
client gives informed consent in a writing signed by the client. The lawyer’s
disclosure shall include the existence and nature of all the claims involved and of
the participation of each person in the settlement.

(h) A lawyer shall not:

(1) make an agreement prospectively limiting the lawyer’s liability
to a client for malpractice unless the client is independently represented in
making the agreement; or

(2) settle a claim or potential claim for such liability with an
unrepresented client or former client unless that person is advised in
writing of the desirability of seeking and is given a reasonable
opportunity to seek the advice of independent legal counsel in connection
therewith.

(i) A lawyer shall not acquire a proprietary interest in the cause of action
or subject matter of litigation the lawyer is conducting for a client, except that the
lawyer may:

(1) acquire a lien authorized by law to secure the lawyer’s fee or
expenses; and

(2) contract with a client for a reasonable contingent fee in a civil
case.



() A lawyer shall not have sexual relations with a client unless a
consensual sexual relationship existed between them when the client-lawyer
relationship commenced. For purposes of this paragraph:

(1) “sexual relations” means sexual intercourse or any other
intentional touching of the intimate parts of a person or causing the
person to touch the intimate parts of the lawyer;

(2) if the client is an organization, any individual who oversees the
representation and gives instructions to the lawyer on behalf of the
organization shall be deemed to be the client; in-house attorneys while
representing governmental or corporate entities are governed by Rule 1.7
rather than by this rule with respect to sexual relations with other
employees of the entity they represent;

(3) this paragraph does not prohibit a lawyer from engaging in
sexual relations with a client of the lawyer’s firm provided that the lawyer
has no involvement in the performance of the legal work for the client;

(4) if a party other than the client alleges violation of this
paragraph, and the complaint is not summarily dismissed, the Director of
the Office of Lawyers Professional Responsibility, in determining whether
to investigate the allegation and whether to charge any violation based on
the allegations, shall consider the client’s statement regarding whether the
client would be unduly burdened by the investigation or charge.

(k) While lawyers are associated in a firm, a prohibition in the foregoing
paragraphs (a) through (i) that applies to any one of them shall apply to all of
them.

RULE 1.9: DUTIES TO FORMER CLIENTS

(@) A lawyer who has formerly represented a client in a matter shall not
thereafter represent another person in the same or a substantially related matter
in which that person’s interests are materially adverse to the interests of the
former client unless the former client gives informed consent, confirmed in
writing.

(b) A lawyer shall not knowingly represent a person in the same or a
substantially related matter in which a firm with which the lawyer formerly was
associated had previously represented a client whose interests are materially
adverse to that person and about whom the lawyer had acquired information
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protected by Rules 1.6 and 1.9(c) unless the former client gives informed consent,
confirmed in writing.

(c) A lawyer who has formerly represented a client in a matter or whose
present or former firm has formerly represented a client in a matter shall not
thereafter:

(1) use information relating to the representation to the
disadvantage of the former client except as these rules would permit or
require with respect to a client, or when the information has become
generally known; or

(2) reveal information relating to the representation except as these
rules would permit or require with respect to a client.

RULE 1.15: SAFEKEEPING PROPERTY

(a) All funds of clients or third persons held by a lawyer or law firm in
connection with a representation shall be deposited in one or more identifiable
trust accounts as set forth in paragraphs (d) through (g) and as defined in
paragraph (0). No funds belonging to the lawyer or law firm shall be deposited
therein except as follows:

(1) funds of the lawyer or law firm reasonably sufficient to pay
service charges may be deposited therein;

(2) funds belonging in part to a client or third person and in part
presently or potentially to the lawyer or law firm must be deposited
therein.

(b) A lawyer must withdraw earned fees and any other funds belonging to
the lawyer or the law firm from the trust account within a reasonable time after
the fees have been earned or entitlement to the funds has been established and
the lawyer must provide the client or third person with: (i) written notice of the
time, amount, and the purpose of the withdrawal; and (ii) an accounting of the
client’s or third person’s funds in the trust account. If the right of the lawyer or
law firm to receive funds from the account is disputed by the client or third
person claiming entitlement to the funds, the disputed portion shall not be
withdrawn until the dispute is finally resolved. If the right of the lawyer or law
firm to receive funds from the account is disputed within a reasonable time after
the funds have been withdrawn, the disputed portion must be restored to the
account until the dispute is resolved.
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(c) A lawyer shall:

(1) promptly notify a client or third person of the receipt of the
client’s or third person’s funds, securities, or other properties;

(2) identify and label securities and properties of a client or third
person promptly upon receipt and place them in a safe deposit box or
other place of safekeeping as soon as practicable;

(3) maintain complete records of all funds, securities, and other
properties of a client or third person coming into the possession of the
lawyer and render appropriate accounts to the client or third person
regarding them;

(4) promptly pay or deliver to the client or third person as
requested the funds, securities, or other properties in the possession of the
lawyer which the client or third person is entitled to receive; and

(5) deposit all fees in advance of the legal services being performed
into a trust account and withdraw the fees as earned, unless the lawyer
and the client have entered into a written agreement pursuant to Rule
1.5(b).

(d) Each trust account referred to in paragraph (a) shall be an account in
an eligible financial institution selected by a lawyer in the exercise of ordinary
prudence.

(e) A lawyer who receives client or third person funds shall maintain a
pooled trust account (“IOLTA account™) for deposit of funds that are nominal in
amount or expected to be held for a short period of time.

(f) All client or third person funds shall be deposited in the account
specified in paragraph (e) unless they are deposited in a:

(1) separate trust account for the particular third person, client, or
client’s matter on which the earnings, net of any transaction costs, will be
paid to the client or third person; or

(2) pooled trust account with subaccounting which will provide for
computation of earnings accrued on each client’s or third person’s funds
and the payment thereof, net of any transaction costs, to the client.
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(g) In determining whether to use the account specified in paragraph (e)
or an account specified in paragraph (f), a lawyer shall take into consideration
the following factors:

(1) the amount of earnings which the funds would accrue during
the period they are expected to be deposited;

(2) the cost of establishing and administering the account, including
the cost of the lawyer’s services;

(3) the capability of financial institutions described in paragraph (d)
to calculate and pay earnings to individual clients.

Only funds that could not accrue earnings for the client, net of the costs
described in subparagraph (2) above, may be placed or retained in the account
specified in paragraph (e).

(h) Every lawyer engaged in private practice of law shall maintain or
cause to be maintained on a current basis, books and records sufficient to
demonstrate income derived from, and expenses related to, the lawyer’s private
practice of law, and to establish compliance with paragraphs (a) through (f).
Equivalent books and records demonstrating same information in an easily
accessible manner and in substantially the same detail are acceptable. The books
and records shall be preserved for at least six years following the end of the
taxable year to which they relate or, as to books and records relating to funds or
property of clients or third persons, for at least six years after completion of the
employment to which they relate.

(i) Every lawyer subject to paragraph (h) shall certify, in connection with
the annual renewal of the lawyer’s registration and in such form as the Clerk of
the Appellate Court may prescribe, that the lawyer or the lawyer’s law firm
maintains books and records as required by paragraph (h). The Lawyers
Professional Responsibility Board shall publish annually the books and records
required by paragraph (h).

() Lawyer trust accounts, including IOLTA accounts, shall be maintained
only in eligible financial institutions approved by the Office of Lawyers
Professional Responsibility. Every check, draft, electronic transfer, or other
withdrawal instrument or authorization shall be personally signed or, in the case
of electronic, telephone, or wire transfer, directed by one or more lawyers
authorized by the law firm.
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(k) A financial institution, to be approved as a depository for lawyer trust
accounts, must file with the Office of Lawyers Professional Responsibility an
agreement, in a form provided by the Office, to report to the Office in the event
any properly payable instrument is presented against a lawyer trust account
containing insufficient funds, irrespective of whether the instrument is honored.
The Lawyers Professional Responsibility Board shall establish rules governing
approval and termination of approved status for financial institutions, and shall
annually publish a list of approved financial institutions. No trust account shall
be maintained in any financial institution that does not agree to make such
reports. Any such agreement shall apply to all branches of the financial
institution and shall not be canceled except upon three days notice in writing to
the Office.

(I) The overdraft notification agreement shall provide that all reports
made by the financial institution shall be in the following format:

(1) in the case of a dishonored instrument, the report shall be
identical to the overdraft notice customarily forwarded to the depositor,
and should include a copy of the dishonored instrument, if such a copy is
normally provided to depositors;

(2) in the case of an instrument that is presented against insufficient
funds but which instrument is honored, the report shall identify the
financial institution, the lawyer or law firm, the account number, the date
of presentation for payment, and the date paid, as well as the amount of
overdraft created thereby.

Such reports shall be made simultaneously with, and within the
time provided by law for notice of dishonor, if any. If an instrument
presented against insufficient funds is honored, then the report shall be
made within (5) banking days of the date of presentation for payment
against insufficient funds.

(m) Every lawyer practicing or admitted to practice in this jurisdiction
shall, as a condition thereof, be conclusively deemed to have consented to the
reporting and production requirements mandated by this Rule.

(n) Nothing herein shall preclude a financial institution from charging a
particular lawyer or law firm for the reasonable cost of producing the reports
and records required by this rule.
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(o) Definitions.

“Trust account” is an account denominated as such in which a lawyer or
law firm holds funds on behalf of a client or third person(s) and is: 1) an interest-
bearing checking account; 2) a money market account with or tied to check-
writing; 3) a sweep account which is a money market fund or daily overnight
financial institution repurchase agreement invested solely in or fully
collateralized by U.S. Government Securities; or 4) an open-end money market
fund solely invested in or fully collateralized by U.S. Government Securities. An
open-end money market fund must hold itself out as a money market fund as
defined by applicable federal statutes and regulations under the Investment Act
of 1940, and, at the time of the investment, have total assets of at least
$250,000,000. “U.S. Government Securities” refers to U.S. Treasury obligations
and obligations issued or guaranteed as to principal and interest by the United
States or any agency or instrumentality thereof. A daily overnight financial
institution repurchase agreement may be established only with an institution
that is deemed to be “well capitalized” or “adequately capitalized” as defined by
applicable federal statutes and regulations.

“IOLTA account” is a pooled trust account in an eligible financial institution
that has agreed to:

(1) remit the earnings accruing on this account, net of any allowable
reasonable fees, monthly to the Lawyer Trust Account Board (LTAB)
established by the Minnesota Supreme Court;

(2) transmit with each remittance a report on a form approved by
the LTAB that shall identify each lawyer or law firm for whom the
remittance is sent, the amount of remittance attributable to each IOLTA
account, the rate and type of earnings applied, the amount of earnings
accrued, the amount and type of fees deducted, if any, and the average
account balance for the period in which the report is made; and

(3) transmit to the depositing lawyer or law firm a report in
accordance with normal procedures for reporting to its depositors.

An approved eligible financial institution must pay no less on IOLTA
accounts than (i) the highest earnings rate generally available from the institution
to its non-IOLTA customers on each IOLTA account that meets the same
minimum balance or other eligibility qualifications, or, (ii) 80% of the Federal
Funds Target Rate on all its IOLTA accounts. The rate to be paid shall be fixed
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on the first day of each month, subject to rate changes during the month reflected
in normal month-end calculations. Accrued earnings and fees shall be calculated
in accordance with the eligible financial institution’s standard practice, but
institutions may elect to pay a higher earnings rate and may elect to waive any
fees on IOLTA accounts. A financial institution may choose to pay the higher
sweep or money market account rates on a qualifying IOLTA checking account.

“Allowable reasonable fees” for IOLTA accounts are per check charges,
per deposit charges, sweep fees and similar charges assessed against comparable
accounts by the eligible financial institution. All other fees are the responsibility
of, and may be charged to, the lawyer maintaining the IOLTA account. Fees or
charges in excess of the earnings accrued on the account for any month or
qguarter shall not be taken from earnings accrued on other IOLTA accounts or
from the principal of the account. Eligible financial institutions may elect to
waive any or all fees on IOLTA accounts.

“Eligible financial institution” for trust accounts is a bank or savings and
loan association authorized by federal or state law to do business in Minnesota,
the deposits of which are insured by an agency of the federal government, or is
an open-end investment company registered with the Securities and Exchange
Commission authorized by federal or state law to do business in Minnesota.

“Properly payable” refers to an instrument which, if presented in the
normal course of business, is in a form requiring payment under the laws of this
jurisdiction.

“Notice of dishonor” refers to the notice which an eligible financial
institution is required to give, under the laws of this jurisdiction, upon
presentation of an instrument that the institution dishonors.

RULE 1.16: DECLINING OR TERMINATING REPRESENTATION

(a) Except as stated in paragraph (c), a lawyer shall not represent a client
or, where representation has commenced, shall withdraw from the
representation of a client if:

(1) the representation will result in violation of the Rules of
Professional Conduct or other law;

(2) the lawyer’s physical or mental condition materially impairs the
lawyer’s ability to represent the client; or
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(3) the lawyer is discharged.

(b) Except as stated in paragraph (c), a lawyer may withdraw from
representing a client if:

(1) withdrawal can be accomplished without material adverse
effect on the interests of the client;

(2) the client persists in a course of action involving the lawyer’s
services that the lawyer reasonably believes is criminal or fraudulent;

(3) the client has used the lawyer’s services to perpetrate a crime or
fraud,

(4) the client insists upon taking action that the lawyer considers
repugnant or with which the lawyer has a fundamental disagreement;

(5) the client fails substantially to fulfill an obligation to the lawyer
regarding the lawyer’s services and has been given reasonable warning
that the lawyer will withdraw unless the obligation is fulfilled,;

(6) the representation will result in an unreasonable financial
burden on the lawyer or has been rendered unreasonably difficult by the
client; or

(7) other good cause for withdrawal exists.

(c) A lawyer must comply with applicable law requiring notice to or
permission of a tribunal when terminating a representation. When ordered to do
so by a tribunal, a lawyer shall continue representation notwithstanding good
cause for terminating the representation.

(d) Upon termination of representation, a lawyer shall take steps to the
extent reasonably practicable to protect a client’s interests, such as giving
reasonable notice to the client, allowing time for employment of other counsel,
surrendering papers and property to which the client is entitled, and refunding
any advance payment of fees or expenses that has not been earned or incurred.

(e) Papers and property to which the client is entitled include the
following, whether stored electronically or otherwise:
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(1) in all representations, the papers and property delivered to the
lawyer by or on behalf of the client and the papers and property for which
the client has paid the lawyer’s fees and reimbursed the lawyer’s costs;

(2) in pending claims or litigation representations:

(i) all pleadings, motions, discovery, memoranda,
correspondence and other litigation materials which have been
drafted and served or filed, regardless of whether the client has
paid the lawyer for drafting and serving the document(s), but shall
not include pleadings, discovery, motion papers, memoranda and
correspondence which have been drafted, but not served or filed, if
the client has not paid the lawyer’s fee for drafting or creating the
documents; and

(i1) all items for which the lawyer has agreed to advance
costs and expenses regardless of whether the client has reimbursed
the lawyer for the costs and expenses, including depositions, expert
opinions and statements, business records, witness statements, and
other materials that may have evidentiary value;

(3) in nonlitigation or transactional representations, client files,
papers, and property shall not include drafted but unexecuted estate
plans, title opinions, articles of incorporation, contracts, partnership
agreements, or any other unexecuted document which does not otherwise
have legal effect, where the client has not paid the lawyer’s fee for drafting
the document(s).

(F) A lawyer may charge a client for the reasonable costs of duplicating or
retrieving the client’s papers and property after termination of the representation
only if the client has, prior to termination of the lawyer’s services, agreed in
writing to such a charge.

(9) A lawyer shall not condition the return of client papers and property
on payment of the lawyer’s fee or the cost of copying the files or papers.

RULE 1.18: DUTIES TO PROSPECTIVE CLIENT

(a) A person who discusses with a lawyer the possibility of forming a
client-lawyer relationship with respect to a matter is a prospective client.
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(b) Even when no client-lawyer relationship ensues, a lawyer who has had
discussions with a prospective client shall not use or reveal information learned
in the consultation, except as Rule 1.9 would permit with respect to information
of a former client.

(c) A lawyer subject to paragraph (b) shall not represent a client with
interests materially adverse to those of a prospective client in the same or a
substantially related matter if the lawyer received information from the
prospective client that could be significantly harmful to that person in the matter,
except as provided in paragraph (d). If a lawyer is disqualified from
representation under this paragraph, no lawyer in a firm with which that lawyer
is associated may knowingly undertake or continue representation in such a
matter, except as provided in paragraph (d).

(d) When the lawyer has received disqualifying information as defined in
paragraph (c), representation is permissible if:

(1) both the affected client and the prospective client have given
informed consent, confirmed in writing; or

(2) the lawyer who received the information took reasonable
measures to avoid exposure to more disqualifying information than was
reasonably necessary to determine whether to represent the prospective
client, and

(1) the disqualified lawyer is timely screened from any
participation in the matter and is apportioned no part of the fee
therefrom; and

(i1) written notice is promptly given to the prospective client.
RULE 4.3: DEALING WITH UNREPRESENTED PERSON

In dealing on behalf of a client with a person who is not represented by
counsel:

(a) a lawyer shall not state or imply that the lawyer is disinterested,;

(b) a lawyer shall clearly disclose that the client’s interests are adverse to
the interests of the unrepresented person, if the lawyer knows or reasonably
should know that the interests are adverse;
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(c) when a lawyer knows or reasonably should know that the
unrepresented person misunderstands the lawyer’s role in the matter, the lawyer
shall make reasonable efforts to correct the misunderstanding; and

(d) a lawyer shall not give legal advice to the unrepresented person, other
than the advice to secure counsel, if the lawyer knows or reasonably should
know that the interests of the unrepresented person are or have a reasonable
possibility of being in conflict with the interests of the client.

RULE 5.4: PROFESSIONAL INDEPENDENCE OF A LAWYER

(@) A lawyer or law firm shall not share legal fees with a nonlawyer,
except that:

(1) an agreement by a lawyer with the lawyer’s firm, partner, or
associate may provide for the payment of money, over a reasonable
period of time after the lawyer’s death, to the lawyer’s estate or to one or
more specified persons;

(2) a lawyer who purchases the practice of a deceased, disabled, or
disappeared lawyer may, pursuant to the provisions of Rule 1.17, pay to
the estate or other representative of that lawyer the agreed-upon purchase
price;

(3) a lawyer or law firm may include nonlawyer employees in a
compensation or retirement plan, even though the plan is based in whole
or in part on a profit-sharing arrangement;

(4) subject to full disclosure and court approval, a lawyer may
share court-awarded legal fees with a nonprofit organization that
employed, retained, or reccommended employment of the lawyer in the
matter; and

(5) a lawyer who undertakes to complete unfinished legal business
of a deceased lawyer may pay to the estate of the deceased lawyer the
proportion of the total compensation that fairly represents the services
rendered by the deceased lawyer.

(b) A lawyer shall not form a partnership with a nonlawyer if any of the
activities of the partnership consist of the practice of law.
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(c) A lawyer shall not permit a person who recommends, employs, or pays
the lawyer to render legal services for another to direct or regulate the lawyer’s
professional judgment in rendering such legal services.

(d) A lawyer shall not practice with or in the form of a professional
corporation or association authorized to practice law for a profit, if

(1) a nonlawyer owns any interest therein, except that a fiduciary
representative of the estate of a lawyer may hold the stock or interest of
the lawyer for a reasonable time during administration;

(2) a nonlawyer possesses governance authority, unless permitted
by the Minnesota Professional Firms Act; or

(3) a nonlawyer has the right to direct or control the professional
judgment of a lawyer.

21



