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Letter From the Editor

Linda \Wbld

This issue of the Family Law Forum is
devoted to the solo/smal firm family law
practitioners. It includes many articles that
should be pertinent to your practice.
Hopefully they will help you solve some of
your most “sticky” everyday problems and
will enlighten you as to some other topics
worthy of your review and implementation.

Substantive and practical articles on the
team approach to family law; addiction and
dependency; contingency planning; QDRO'’s;
handling real estate, providing low fee
services, benefits of paralegals, keeping your
sanity while practicing family law, getting
paid for your work, marketing, dealing with
strange cases.

An Extras Section includes a list of helpful
websites, some poetry and a piece on the
Family Law Bush League, which arose out of
Divorce Camp 2005.

New to this issue is an Addendum article on
Minnesota's Address Confidentiality
Program for battered women. This article
came to us after the Domestic Violence issue
had gone out for publication. But we felt it
was so relevant and offers you and your
clients a tool in their safety planning, so it is
included in this issue.

One of the "perks’ of membership in the
Family Law Section is receiving the Family
Law Forum. We hope you enjoy this issue
and find it of practical value to your practice.

One of the benefits of being an MSBA
member is the ability to become a member of
the solo list serve. Both new and seasoned
solos participate, ask, and answer questions
about solo practice and issues that they are
undertaking. Information is disseminated,
points are pondered, interesting ideas are
generated, friendships are formed, support is
shared and even some humor can be found.
To join the solo list serve you go to the online
page at: http://www2.mnbar.org/msba/
programs/e-mail_lists.htm and you will see a
list of email lists you can subscribeto and the
requirements for each. Follow the directions
asto how to join.

Your comments, inquiries, offers to submit
articles, and ideas are greatly appreciated and
have played an important part of the success
of the Family Law Forum. Keep them
coming!! Contact me or any member of the
committee for more information or to offer
your good ideas and articles.

The topic for the next issue of the Family
Law Forum is PRO BONO, due to be
published May 15, 2008. If you are interested
in submitting an article, let us know.

Publications Chair:

Linda Wold 763-425-4217

Publications Committee Members:

Don Enockson 612-659-0199
Rob Himlie 763-427-2481
Eileen Krenner 651-294-0888
Sonja Larson 612-333-6781

Kimberly Robinson 952-746-2184




The Team Approach to Family Law

Jonathan Fogel

Divorce impacts every aspect of one's life.
While a divorce can be very intimidating and
frustrating for the litigants, the approach
which the attorney takes can make a
significant difference in the outcome. The
practice of family law includes, but is not
limited to, division of property, both real and
personal, determinations of custody and
access time for children, and calculation of
child support and spousal maintenance.
Given the high-stakes involved it can become
a very toxic environment for everyone
involved, including the attorneys.

There are many different methods of
practicing law; most of which they do not
teach you in law school. | believe that
the most important thing we as family
law attorneys can do for our clients is to
recognize when we need to cal on
someone else’s expertise. That is the
reason | strongly believe in a “team”
approach to handling family law cases,
especially divorces. From the very first
meeting with my client, | will attempt to
identify what other experts my client may
need. If my client has very little financial
understanding of their situation, | will
put them in touch with a financial
advisor. If a house needs to be sold, |
will have my client meet with a realtor, a
mortgage broker, and maybe even an
appraiser. | call these other experts
members of my “team.”

| have listed the five professionals | believe
to be essentiad “team” members in any
divorce situation.

1. FINANCIAL ADVISOR.

A financial advisor can be critical in
helping clients not only understand their
present financial circumstances, but also
how best to achieve their long-term
financial goals. Remember, an equal
division of assets does not always result in
an “equitable” division of assets. A good
financial advisor will meet with your
clients, help them to develop a budget,
organize their assets, help determine the
impact of selling and/or buying a house,
and much more. There is also a Certified
Divorce Financial Analyst (CDFA). In
order to be considered for this designation,
a professional must have at least two years
experience in the financial or legal
industry. To obtain this designation, a
professional must complete a series of four
examinations based upon material learned
from four self-study courses, including the
treatment of property during divorce,
alimony and child support, and tax
implications of property division.

2. CERTIFIED PUBLIC
ACCOUNTANT (CPA).

A CPA can help clients deal with all
financial issues, including valuation of
assets, marital and non-marital tracing,
income determination, spousal maintenance
and child support analyses. The CPA can
also help with general property settlement
structuring and cash-flow analysis. The
CPA should also be capable and qualified
to testify in Court if necessary.




3. MORTGAGE BANKER.

If a client is selling a house, buying a
house, being awarded some interest in a
house, or being ordered to pay their ex-
spouse some equity from their house, it is a
good idea to put them in touch with a
mortgage banker. A mortgage banker can
help clients decide which kind of mortgage
is best for them. There are so many
different types of loans with varying term
lengths. The choice is extremely important
and can take some time and effort to
research and using a Mortgage Banker can
be very beneficial. While often neglected
by homebuyers, a little research before
choosing a mortgage can save your clients
thousands of dollars in the long run.

4. OUR FAMILY WIZARD®.

Parents often struggle with communication
and organization before separating, so it is
no surprise that sharing important family
information becomes even more difficult
after the emotions of divorce are added to
the equation. The result is often poor,
combative communication with children
having to serve as “messengers’ between
squabbling parents. This is both a cause
and symptom of bad communication which
in turn leads to more stress for everyone.

OurFamilyWizard® is a tool which provides
a bridge for the difficult moments that are
sure to arise when children’s activities span
two households. It allows parents to
communicate in a manner that is thoughtful
and reflective, rather than reactive.

The OurFamilyWizard® parenting website
helps eliminate harmful game playing
between parents by documenting every
entry on the site. The time and author of an
entry is shown on each page, and entries

cannot be post dated. Each page is
printable to provide evidence of what
information was actually provided to the
other parent on a given date.

The website was designed to be easy to use
for all members of the family. It has six
sections — Shared Family Calendar, Message
Board, Journal, Information Bank, Expense
Log, and Resources — which can be used in
any combination depending on the needs of
each family. While some families utilize all
of the site's life management tools, others
benefit from using just one or two.

The Shared Calendar provides basic
calendaring functions, as well as many
additional features such as color coding,
notice of conflicting events scheduled for the
same child, trading of days to accommodate
gpecial circumstances and many other items
designed to assist parents in coordinating the
busy schedules of separate households.

The Message Board allows families to
communicate directly with one another.
Because it is not the same as e-mail,
users will never be distracted by non-
family materials such as spam mail and
advertisements. It also serves as a way
to shield children from harmful
materials that may be associated with
email. The message board acts as the
secure mailbox for the family.

The Information Bank is a place where
family members can access the
information maintained in several areas
on the site. Information on everything from
health histories to shoe sizes can be readily
available to both households. The
Information Bank also accommodates the
online storage of important files. These files
can be documents, pictures or anything else
that may be needed by one or both parties.




The Journal functions as a virtua diary.
Family members may maintain personal and/
or shared Journals for their children. Parents
can give each other detailed records of the
children’s daily affairs in a non-intrusive
manner. It is especially important because
children no longer need to carry messages or
notebooks between parent's households.

The Expense Log allows parents to track
the shared expenses of their children.
Parents can set up expense types that will
automatically calculate each parent’s share
of an expense. Receipts can be uploaded
and parents can review expenses and
approve them before payment.

The Resource Section has information and
links to family law professionals who use
the OurFamilyWizard® parenting website,
helpful books and articles, support groups,
family-friendly websites and online tools.

5. THERAPIST.

One of the biggest mistakes clients make
when going through a divorce is forgetting
to take care of themselves. Most people
are so busy worrying about everybody and
everything else that they overlook the
importance of their own emotional health.
| always tell my clients that if they are not
emotionally healthy they will not be any
help to me, their children, or themselves,
during the divorce process. A therapist can
play a pivotal role in this process. A
therapist should also be considered on
behalf of the children. Even when the
children are not displaying any outward or
obvious signs of distress, it is important to
provide them with a*®safe harbor” in which
they can express their feelings in a safe and
confidential therapeutic environment.

There are a number of professionals who
can help make the divorce process much
less intimidating. These professionals
should be part of your “team” approach to
handling a family law matter. | strongly
believe that the job of a family law attorney
is not only to provide clients with expert
legal advice, but also to provide them with
the tools necessary in order to move onto
the next stage of their life.

Jonathan J. Fogel has
extensive experience
handling divorces involving
complex marital estates,
spousal maintenance,
custody, and post decree
matters. After a decade of
practice, he founded his
own law firm, Fogel Law Offices, P.A., so
that he could provide a “team” approach
to family law for his clients by offering a
network of professionals that can assist
with issues ranging from finances to
counseling. Jonathan is currently
educating the public about family law
issues as the host of FM-107's Family
Affairs, which airs every Sunday from 10 -
noon. In 2006, he published a book
Preparing for Divorce While Happily
Married; Tips from a Divorce Lawyer that
offers insight into the process of divorce.
Jonathan writes articles and provides
lectures on a variety of topics including
divorce, custody, child support, spousal
maintenance, paternity and other issues
related to family law.




Addiction and Dependency in Family Law:
Why Doesit M atter?

Joan Bibelhausen

Why does addiction matter?

In family law, addiction and dependency, to
alcohol, drugs or processes such as gambling,
are present in a significant percentage of
cases. From a purely legal standpoint,
whether someone has a problem and is
addressing it can affect the outcome of their
case. As alawyer, you may be in a position
of influence when someone is in trouble,
either because they are the person with the
direct problem or because they are affected
by it. In this article we will explore the issues
of addiction and dependency and discuss
ways in which lawyers may have an impact.
For the purposes of this article, the most
common addiction, alcoholism, will be used
asthe primary example.

The disease of addiction

The American Medical Association (AMA)
defines “acoholism” as a primary, chronic
disease with genetic, psychosocial, and
environmental factors influencing its
development and manifestations. The disease
is often progressive and fatal. It is
characterized by continuous or periodic
impaired control over drinking,
preoccupation with the drug alcohol, use of
alcohol despite adverse consequences, and
distortions in thinking, most notably denial .

The American Society of Addiction Medicine
(ASAM) defines “addiction” as a disease
process characterized by the continued use of

a gpecific psychoactive substance despite
physical, psychological or social harm.?

The American Psychiatric Association’s
Diagnostic and Satigtical Manual
(DSM 1V) defines “ substance dependence” as
a pattern of substance use leading to
clinically important distress or impairment
during a single 12-month period, shown by
three (3) or more of the following:
Tolerance, shown by either: (1) amarkedly
increased intake or the substance is needed
to achieve the same effect; or (2) with
continued use, the same amount of the
substance has markedly less effect.
Withdrawal, shown by ether (1) the
substance’s characteristic  withdrawal
syndrome; or (2) the substance (or one
closely related) is used to avoid or relieve
withdrawal symptoms.
The amount or duration of use is often
greater than intended.
Repeated attempts without success to
control, reduce or stop using the
substance.
An increasing or inordinate amount of
time is spent using the substance,
recovering from its effects, or trying to
obtain it.

The reduction or abandonment of
important  social, occupational, or
recreational activities because of
substance use.

Continuing to use the substance despite
the knowledge that it has probably caused
physical or psychological problems.




DSM 1V defines “substance abuse” as a
substance use causing clinically important
distress or impairment in a single 12-month
period as shown by one or more of the
following:

- Failure to carry out major obligations at
work or a home due to the repeated use
of asubstance.

The use of substances even when it is
physically dangerous.

Repeated legal problems from substance
use.

Continued use of the substance, despite
knowing that it has caused or worsened
social or interpersonal problems.

The patient has not previously been
diagnosed as dependent on this class of
substance.?

Risk factors

Family Higory. Various studies have shown
that children of alcoholics are four to eight
times more likely than the population as a
whole to develop problems with alcohol.
These children often have a higher risk for
other behavioral problems as well.* Genetics
may determine the body’s ability to
metabolize alcohol and may also lead to a
temperament that places an individual at
higher risk. While genetics are important,
environmental factors may have as significant
an influence. This can include whether the
home is abusive, whether there is neglect and
what sorts of rules and rituals exist around
alcohol and other substances. In cultures
where use is limited by scope and occasion,
thereis less addiction and abuse.

Age at Firg Use. Individuas who reported
that they first used acohol before age 15
were more than 5 times as likely to report
past year alcohol dependence or abuse than
persons who first used acohol at age 21 or
older.® Use, for the purposes of this survey,

means first intoxication in the case of
alcohol. For other drugs, it is defined as first
use of any kind. With an increased risk in an
alcoholic and/or dysfunctional family, the
ability of the younger brain to use without
dependence is further compromised.

Gender. Women are statistically less likely
to have adcohol or other substance
dependency and abuse than men. Most often,
women don't seek help until the disease is
more advanced than for men, partly because
of stigma attached to public intoxication for
women. There is also more shame reported
among women who have abuse or addiction
problems.

Sress, adong with mental or physical illness
weakens the body and brain’s ability to be
resilient against addiction and abuse. This
can occur from the attraction of a behavior
that removed feelings because of the effect of
the acohol or drugs. Mind altering
substances do just that, they alter brain
chemistry. The result can be a change in the
way the brain responds to the stimulus of the
alcohol or drug. The brain believes that the
presence of the substance is norma and
craves it, sometimes to the point of feeling
the need for survival.

A Family Disease.

Family members are not the cause of
someone else's drinking problem.  They
cannot cure it and they cannot control it. Yet
there is often a feeling of responsibility and
shame over not being able to “ get someoneto
stop.” However, the family members
reactions to the behavior might aso
contribute to family problems.

The chemically dependent family will operate
by a set of rules. The alcohal is the most
important thing in the family’s life, but the




family will not perceive this as the cause of
their problems. There will be an effort to
maintain the status quo, whatever it takes
because somehow that proves there is not a
problem. The entire family is involved in
some way and as has their own rules and
roles. The biggest rule is to keep the family
secret and this is accomplished by keeping
on€ syour true feelings to themselves.

The partner or spouse may react to incidents
by taking on specific roles. Imagine a
scenario where the user promised to pick up
the kids or attend an event and either fails to
appear or is intoxicated when they do. Here
are some possible reactions that may carry
over into your interactions with the client.

The Rescuer

The "rescuer” won’'t alow the incident
become a problem and will do everything to
protect the user from her own actions. This
might include covering up mistakes, lying
and otherwise protecting him from anything
that might be a cause of distress (and thus
produce more drinking). She will tell no one
and minimize the problem if anyone else
raises it. Her denial is as great as that of the
user. As problems escalate, she may start
carrying out his responsibilities. She may get
a second job to pay bills over cover bail and
excuses hisfailure to perform.

The Provoker

The "provoker" will respond with
punishment. This can range from the silent
treatment to rage. He might complain to
others that she is a loser and lets everyone
know how angry and disgusted he is with her.
He wants it to look like it couldn’t be his
fault. And he won't let it go. The resentments
build as the behavior escalates and there are
frequent reminders of past transgressions,
especially when there are othersto listen.

The Martyr

The "martyr" feels shame for the user's
behavior and tries to make him feel guilty.
She tells him and others how embarrassed she
is. Or she may isolate and avoid others
because of her shame. She may become
depressed and withdrawn. This shame may
be particularly acute if the addiction is around
sex, gambling or drugs.

The Enabler

Each of these examples is that of an enabler.
The spouse may adopt a particular role or
may switch back and forth between all of
them. None of them helps with the illness
and all of them can contribute to problems.

The disease of alcoholism affects the
spouse' s life, her thinking and her attitude
and she may not even redlize that it's the
issue. Usually, the change occurs slowly.
Alcoholism is a progressive disease.
Occasiona or mildly unacceptable behavior
will be excused — he just had too much to
drink, he didn't really mean it.  As the
behavior becomes less and less tolerable,
over months and years, it is still being
accepted and can become the new “normal.”
The chaos that now exists would have been
unacceptable at an earlier time, but because it
was gradual, it is not recognized for what it
is. The spouse or partner may become a
drinking buddy with or without developing
their own dependency. The same rescuer,
provoker and martyr roles take on an
interesting twist when both partners are
regularly using and one has a dependency
problem.

When the spouse is co-dependent, she often
has much lower self esteem because she will
be abused by the user to protect the use —
sometimes physically, but not always. If she
grew up in an alcoholic family, she may have
been attracted to what she knew. Children,




including adult children of alcoholics, have
their own roles® As a child, the role is a
protector from the family secret and the
family mayhem. Asan adult, these roles can
hold the person back in every aspect of his or
her life.

The hero will try to repair the family by
excelling in everything and making up for
perceived shortcomings in themselves, the
users and others who respond to the user.
This child will often serve as a mediator
between the parents, one or both of whom
may be using.

The enabler wants to avoid pain at al costs.
This child may even provide alcohol to the
user to calm things down.

The scapegoat protects the family secret by
acting out and becoming the focus. This may
be a home, in school or in the community.
This child is angry because of the emotional
volatility of the family situation.

The lost child is the one you may not notice.
This child avoids contact with family
problems and may escape in fantasy or other
waysto avoid reality.

The mascot will try to survive using humor.
This child works to divert attention from the
family and may be the class clown because
that is where validation can occur.

Clearly, the disease of alcoholism has an
impact on every member of the family.
Sometimes children report more problems
with the non-drinking parent than with the
alcoholic.

The non-drinking or non-dependent parent
will have trouble seeing themselves as part of
the problems but they can be much more
volatile. The alcoholic is predictable. The
children will know when they have

opportunities to ask for things and when it's
time to stay out of the way. There saroutine
and they know it. But the other parent is a
different story. One minute they see the
provoker — threatening consequences like
divorce (I’ ll divorce you) or death (I’ m going
to get a call that you went off the road) that
can terrify the children. A moment later the
rescuer is back, excusing unacceptable
behavior, and cleaning up the mess.

Other addictions.

Alcohol is only one of many substances to
which addiction occurs. Other drugs such as
opiates and prescription drugs can cause as
much havoc as alcohol. The cravings that
occur in the brain of an addict will typically
occur much more quickly and be much more
virulent with drugs like methamphetamines.

Process addictions create similar reactions in
brain chemistry. The triggers can cause as
strong a reaction as the presence of a
substance. Addictions involving money
include gambling, shopping and shoplifting.
Sex addiction can be very confusing and
scary for a family member. Eating disorders
are a type of addiction and obsession with
computer or fantasy games has caused
significant problems in more than one family.

What Is Your Role?

There will be times when an addiction is
obvious and you know that you will not have
a chance of obtaining the legal result your
client wants unless they participate in some
sort of abstinence or treatment. Most cases
are not as clear cut. While it is not your job
to be a counselor or an assessor, you are in a
position of influence. Does your client
interview include questions aout the
possible presence of addiction? Some would
argue that because of the prevalence of these




issues in family cases, you have an obligation
to make such an inquiry, but at the same time,
denial may be very strong. If the answer is
yes, or you think it should be, then what? Do
you have a place they can cal to go further?
Do you know how to reach the chemical
dependency services in counties where you
practice? Are there psychologists to whom
you feel confident referring clients? It is not
your job to get them there or to keep them
from drinking if they have acknowledged
there is a problem. But you can say that you
think they may get a better legal result if they
follow the recommendations of these other
professionals. Just as it iS necessary to use
your creativity in helping your client with
their legal problems you can use that same
creativity and persistence to suggest that now
is the time to make other changes in their
lives for the better.

Ethical Considerations

Rule 1.14 of the Minnesota Rules of
Professional Conduct related to clients with
diminished capacity.” There may be
occasions when the client is not able to make
adequate decisions on their own behalf
because of their impairment. While occasions
with the level of severity may be rare, there
may be an obligation to seek assistance.
What may be more likely is that the fact that
you could “conault. . . individuals or entities
that have the ability to take action to protect
the client” may be enough incentive for the
client to seek help.

What if it’s another lawyer?

According to studies by the American Bar
Association and others, lawyers are twice as
likely to be alcoholics as the rest of the
population® It is likely that you will
encounter another lawyer whose alcoholism
or another issue impairs their ability to

practice. Those other issues include mental
iliness, physical illnesses such as Alzheimer’s
disease that may cause diminished capacity.

While there is an obligation to report serious
misconduct,’ the conduct often does not rise
to that level or it may just be a genera
observation of concern or a change in
behavior or temperament that occurs over
time. In your own organization, are there
procedures to follow to protect clients if the
lawyer is unable to perform adequately, and
do you know them? Organizations can be
held responsible if they knew of misconduct
and did not act to prevent or respond to it.*°
A confidential call to Lawyers Concerned for
Lawyers will allow you to talk through a
situation and options for providing help to a
colleague in your organization.'*

But what if you don't work with them?
Concerns often arise when an opposing
counsel smells like alcohol in a meeting,
deposition or in court, or more frequently,
does not seem to be tracking or is conducting
herself in a way that doesn't make sense.
Sometimes the conduct is not that egregious
and just as the codependent family member
hopes it will go away, it seems best to do
nothing.

Typically three things will happen if you
have an impaired opponent. Their work will
be delayed, inefficient and inadequate. Your
client will pay more because you devote more
time to following up, correcting mistakes and
other case administration that shouldn’t be
necessary. Second, your client may ultimately
get a result that would not have occurred if
there had been equal representation. There is
a strong temptation to let it alone because
your client may get a better result by law, but
ultimately, the family that came apart will
continue to be dysfunctional because of the
contribution of the dysfunctiona lawyer.
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And third, your stress level will increase.
While there may be delays and other
difficulties from opposing counsel that have
nothing to do with impairment, it happens
often enough that you may have some other
options. Ultimately clients, the administration
of justice and the public’'s trust of lawyers
and the judicial system are all harmed when a
lawyer is impaired.

We have built a system where the lawyers
themselves ensure competence through the
bar exam and a character and fitness
examination. We continue to support that
competence through continuing legal
education requirements. We have a lawyer
discipline system and a client security fund if
things go wrong. Each of these protects the
public and the reputation of the justice
system. But we also can take care of
ourselves and each other through a
confidential lawyer assistance program. The
conduct you observe may not rise to the level
of reporting to discipline and there is often
reluctance to do so in any case.

If you decide to pick up the phone and call
LCL because you are concerned about
another lawyer, what will happen? First and
foremost, your call is confidential. You may
call for advice on how to deal with a situation
or you may cal about someone you are
concerned about. You might also wish to
visit our web site (www.mnlcl.org), e-mail us
directly at help@mnlcl.org, or visit our
offices. When someone calls LCL for the first
time, we will talk with you to determine how
best to be of assistance. We will describe
what we think options may be and you can
choose to go no further or to even give us
your name. Be assured that we will never
rely on the report of one person, especially if
you are opposing counsel, to reach out to
someone. But that other lawyer may be in
serious trouble, especially if they are isolated

and it takes the effort of someone whom is
concerned to make a difference. One lawyer
told us, “There had been delays and
difficulties from the start and when | finally
met with the lawyer in person it was obvious
that they were not on top of things. Calling
LCL to say that this person might need some
help greatly reduced my stress level.” The
lawyer who reported the problem was not
told and will not be told what might have
been done to reach out to the lawyer they
were concerned about.

The core services of LCL are crisis response,
assessments, referrals, mental or chemical
health interventions, short term counseling,
on-going support through a mentorship
program, and therapist facilitated mental
health support groups. All of the services are
confidential and free and access to a therapist
is available by phone 24 hours aday.

Asyou reed this, you may wonder if your use of
alcohol or your craving for other substances or
processes like gambling is affecting you as a
lawyer. Your call is confidential as well, and we
will refer you to the gopropriate professiond
and peer support. We have received calls that
go something like “I drank too much this
weekend and felt lousy again this morning. 1I'd
like to find out if | might have aproblem.” Or
“1 get to my office and | just can’'t get Sarted.
There are things | know | need to do and | just
can't do it” WEIl get you started on getting
help and learning what your resources are. As
lawyers we are problem solvers and it's hard to
ask for help to solve our own. But when we are
afected by a dependence on acohol or other
mental illnesses or addictions, we are even less
ableto take care of ourselves. Fortunately, with
Lawyers Concerned for Lawyers, you are not
alone and there ishelp.
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contacted at 651-646-5590 or 866-525-6466. The
emall is help@mnicl.org and the website is
www.mnlcl.org.

Joan Bibelhausen is Executive
Director of Lawyers
Concerned for Lawyers. Joan |
received her J.D. from the’
Universty of Minnesota Law
School in 1983 and has
significant additional training
in the areas of counseling, g
mental health and addiction,
diversity, employment Issues
man

and
ement. She has spent more than two
decades working with lawyers who are at a
crossroads because of mental illness and

addiction concerns as well as work/life
balance, stressand related issues.

Joan is a member of the MN Sate Bar
Assodiation, Hennepin and Ramsey County
and American Bar Assocdations, and MN
Women Lawyers, among othe's. She
currently serves on the ABA Commisson on
Lawyers Assstance Programs Advisory
Commission, Conference Planning
Committee, Judicial Resource Committee
and Srategic Planning Task Force. She
has chaired the MSBA Life and the Law
Committee and the HCBA Solo and Small
Firm Practice Section and has co-chaired
the HCBA Diversity Committee. Joan also
served on the MSBA Board of Governors

and HCBA's Srategic Planning and
Leadership Inditute task forces. She has
developed and presented numerous CLE

and other programs and has written on
mental health and addiction, career and life
balance and satisfaction, stress, diversty,
marketing and other issues of concern to
the legal professon.
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Addiction and Dependency in Family Law: Why Does it M atter?
RESOURCES

Lawyers Concerned for Lawyers

2550 University Avenue West, Suite 313N
St. Paul, MN 55114
Phone: 651-646-5590; Toll-free: 877-525-6466

Website: www.mnlcl.org; E-mail: help@mnicl.org

Solo Small Resources

The ABA General Practice, Solo and Small Firm Section has produced 3 issues of their magazine, GP Solo, on issues of
impairment. Because many family law practitioners are in solo or small practices, they are offered as aresource here.

http://www.abanet.org/genpractice/magazine/2006/oct-nov/index.html
http://www.abanet.org/genpractice/magazine/2004/oct-nov/index.html
http://www.abanet.org/genpractice/magazine/2001/jul-aug/index.html

State of Minnesota

http://licensinglookup.dhs.state.mn.us/

Enter afacility name, if you know it, or simply look for dl licensed providers in a subject area or a county.
www.dhs.state.mn.us is the Department of Human Services general site.

Click on disability for numerous resources.

Sample Minnesota County Information — These are provided to show what is available on some county websites. For any
county in Minnesota, go to www.co.nameofcounty.mn.us.

Hennepin County

Crisis Services for Adults website:

http://wwwa.co.hennepin.mn.us/portal/site/ HCI nternet/menuitem. 3f94db 538741 9b6f68celel 0b 1466498/ ?
vgnextoid=515a12fc02d00110VgnV CM 1000000f 094689RCRD& vgnextfmt=default

Community Outreach for Psychiatric Emergencies (COPE): 612-596-1223

Crisis Connection website: http://www.crisis.org/

National Suicide Prevention Lifeline 1-800-273-TALK; Twin Cities Crisis Line 612-379-6363; Toll Free MN 1-866-379-
6363; Men's Line Twin Cities 612-379-6367; Toll Free MN 1-866-379-6367

Chemical Health Frequently Caled Numbers:

http://wwwa.co.hennepin.mn.us/portal/site/ HCI nternet/menuitem. 3f94db 538741 9b6f68celel 0b 1466498/ ?
vgnextoid=7d89b6764b9fc010VgnV CM 1000000f 094689RCRD& vgnextfmt=default

Chemical Health - suicide prevention: 612-347-2222

Crow Wing County

Chemical Dependency website
http://www.co.crow-wing.mn.us/social_services/chemical dependency unit/index.html
Phone: (218) 824-1140 ask for CD intake

Adult mental health website: http://www.co.crow-wing.mn.us/social_services/adult mental _health/index.html

Ramsey County

Adult Mental Health website: http://www.co.ramsey.mn.us/hs/mhc/AdultMental Health.htm
Crisis: 651-266-7900; Information and Referral: 651-266-7890; Case Management & Mental Health Center Intake:
651-266-7890
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Chemical Dependency website: http://www.co.ramsey.mn.us/hs/mhc/Chemical Dependency.htm
Intake/Pre-Petition: 651-266-7890; Chemical Assessment Service: 651-266-4008; Detox Center: 651-266-4009

Adult Protective Services website: http://www.co.ramsey.mn.us/hs/aped/AdultProtectiveServices.htm

Dakota County

Mental Health website: http://www.co.dakota.mn.us/HealthFamily/CaringFor/FIndMH/default.htm
Social Services 952-891-7400

24 Hour Crisis Response Line 952-891-7171; Adult Mental Health Intake Reporting 651-554-6424
Drug and Alcohol Addictions website:
http://www.co.dakota.mn.us/HealthFamily/CaringFor/FindAlcohol DrugService/def ault. htm

Public Health: 651-554-6100; Social Services: 952-891-7400

Washington County

Managing Stress website:

http://www.co.washington.mn.us/info_for_residents/public _headth/adult _health/managing_stress/
Adult Mental Health website:

http://www.co.washington.mn.us/info_for_residents/public _hedth/adult health/adult mental _health/
Mental Health Crisis Line: 651-777-5222 or 1-800-273-TALK

Crisis Numbers for Washington County:
http://www.co.washington.mn.us/client_files/documents/phe//FHL -MH-Resources.pdf

Alcohol Abuse website:

http://www.co.washington.mn.us/info_for_residents/public _hedth/alcohol _and_other drugs/
Human Services, Inc: 651-430-2720

St. Louis County

Treatment Programs website: http://www.co.st-louis.mn.us/slcportal/SiteMap/ HomePage/Depar tments/
PublicHealthandHumanServices/Services/ ACT CRT/tabid/675/ Default.aspx

Chemical Dependency and Mental Health website: http://www.co.st-louis.mn.us/slcportal/SiteMap/HomePage/
Departments/PublicHealthandHumanSer vices/Services/tabid/104/SiteMap/HomePage/ Depart ments/
PublicHealthandHumanServices/Services/ServicestoPeoplewithDisabilities/tabid/119/D efault.aspx

Phone: (218) 749-7179 or (218) 733-2709

Scott County

Mental Health website: http://www.co.scott.mn.us/wps/portal/ShowPage?CSF=1384

Human Services: 952-445-7751

Scott County Services Directory: http://www.co.scott.mn.us/iwps/PA 1 0 S5/GetPDFServiet?
dDocName=003254& RevisionSe ectionMethod=L atest& inline=true

Adult Mental Health website: http://www.co.scott.mn.us/wps/portal/ShowPage?CSF=983
Mental Health Crisis Program: 952-442-7601

Olmsted County

Chemical Dependency website: http://www.co.olmsted.mn.us/health/adult chemical dependency.asp
Phone: 507-328-6400

Adult Mental Health website: http://www.co.olmsted.mn.us/health/adult _mental health.asp

Phone: 507-328-6400

*Thanks to Hayley Haider, Hamline law student, for assistance in researching these resource listings.
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The Role of a Paralegal in a Small or Solo
Family Law Firm

Jillian Kase

The job description for paralegals in large
family law firms, as opposed to small or
solo family law firms, varies greatly.
Paralegals in any size firm have a high
volume of client contact, legal research
work, handling discovery, drafting
pleadings and correspondence, assisting
with trial preparation and file management,
among other tasks. The difference is that
many duties performed daily in a smaller
firm are not necessarily typical in the role
of aparalegal at a large firm. Everyonein
a smaller firm must go the extra mile to
keep the firm running smoothly. This
requires a commitment not only to the
position of a paralegal but to the firm itself.
This is one of the qualities that should be
strongly considered when an attorney is
interviewing candidates for a paralegal
position in asmall or solo firm.

At any firm, large or small, it is imperative
that the paralegal understand the
importance of their work. The need and
desire of a paralegal to be invested in the
vision and mission of the firm and apply
those principals to their work is crucial. It
is important for an attorney in a small or
solo firm to emphasize to their paralegal
that they not are not only a reflection of the
client, their case, and the firm they are
working for, but also of the attorney and
their reputation in the community. This
becomes much more significant in a small
firm with a paralegal who is working
directly with each attorney in the firm.

My experience has shown that daily contact
and communication with the attorney is
beneficial to the paralegal in reinforcing
their dedication to produce excellence in
their work. It isimportant for the paralegal
to realize their work can have a positive or
anegative impact on the client, the attorney
and the firm’s image.

A paralegal in asmall or solo law firm may
be required to act not only in what is
perceived as the traditional role of a
paralegal but also may need to go above
and beyond those expectations. They may
be asked to play the role of the receptionist,
secretary, assistant, bookkeeper, and other
duties as necessary. It is critical that the
attorney provide a clear understanding to
the paralegal that they may have many
different roles within their position. No
matter what the task is, it needs to be done
to keep the firm running efficiently, “that’s
not my job” does not work in a small or
solo firm. Attorneys rely on their paralegals
to beflexible with their assignments.

When interviewing prospective paralegals,
aong with making them aware of the
possibility of varying assignments, it is
important to discuss their capability to
prioritize tasks. The paralegal must have the
ability to determine what tasks need to be
completed today and what tasks can be
completed later. In family law many of the
tasks in the following areas all present as top
priority:
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a) Handling casework: Are there
deadlines approaching, does general
case management need to done to
keep the case on schedule?

b) The client: Especially in family
law, clients require a great deal of
communication to be assured their
case is a priority. Something as
simple as a return call to let a client
know their concerns have been
heard and will be addressed as soon
as possible is often beneficial.

c) The function of the office:
Ordering supplies, handling bills
and other mail, and determining
what the office needs to continue to
run efficiently.

d) Supporting the attorneys:
Meeting and corresponding with the
attorney, to help with daily work.
Keeping on top of schedules for the
attorney to be able to answer
guestions such as, is mediation
coming up, is there an upcoming
settlement that requires preparation
from the paralegal ?

What tasks are most important varies daily
and the paralegal must be able to lay out
which take priority for that day.

The ability to self manage is an integral
attribute for a paralegal in a small firm. It
is not cost effective for an attorney in a
small or solo firm to monitor paralegals
work throughout the day. The attorney
should be able to depend on the paralegal
to prioritize the needs of the firm and
manage their time efficiently with little
supervision. This reinforces the need for
the paralegal to be in line with the vision

and mission of the firm. Attorneys must be
confident that they have hired someone that
is committed to the firm, the client, and the
attorney.

Additionally, effective and efficient
communication between attorneys and
paralegals is extremely important for a
successful firm. Poor communication can
be detrimental to a case and the practice. A
delay in a case caused by a
miscommunication, or lack of
communication between the paralegal and
attorney can result in wasted time, wasted
money and a dissatisfied client. Much of
this can be avoided by setting up clear
guidelines for communication early in the
employment relationship. Often smooth
communication and understanding of the
attorney’s needs can become second nature
to the paralegal over time. However, the
opposite can be glaringly obvious when the
attorney and paralegal are having
communication issues that cannot be
repaired.

Paralegal work in a small or solo firm
environment may not be suited for
everyone. Many excellent paralegals
function more efficiently in larger firms. It
takes a paralegal with commitment,
understanding and special communication
skills to fit well in a small or solo
environment. Interviewing is the first step
in creating a team that will not just work
for you, but will work with you as well. It
is important to be upfront and honest with
the potential paralegal about their
responsibilities and what the attorneys
expectations are. Finding the right
paralegal who works well with an attorney
in a small or solo law firm will lead to
reaching the goals, vision, and mission you
have for your law firm.
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Jillian M. Kaseisa paralegal at Lucas Family Law LLC. Jillian has seven years
of paralegal experience working inlarge and small firmsin the areas of family
law, estate planning, wor ker’ s compensation, and insurance defense litigation.
Jillian isa member of the Minnesota Sate Bar Association, Hennepin County
Bar Association and isthe Secretary and Director of Operationsfor the
Minnesota Paralegal Association. Jillianisinvolved inthe Willsfor Heroes
program, a member of Projustice.org’s Pro Bono Committee, a Member of the
Advisory Board for the Minnesota School of Business Paralegal Program and
other volunteer programs through out the community.

Contingency Planning

Julie Bennett

Whether prompted by the aftemah of
Hurricane Katrina or the aging of the baby
boomers, renewed emphasis has been placed on
making contingency plans. At its meeting in
August 2007, the American Bar Associaion
House of Delegates passed a recommendation
urging the establishment of contingency plans
In May 2007, ajoint committee of the National
Organization of Bar Counsel (NOBC) and the
Asociation of Professional  Responsibility
Lawyers (APRL)? issued it final report on aging
lawyers® A significant portion of the report
dedls with the importance of contingency
planning. Both of these documents urge the
courts and bar associations to take proactive
dteps to encourage and assist with contingency
planning.

Why Adopt a Contingency Plan

While no one likes to think about becoming
incgpacitated or their unexpected deahs, it is
important for attorneys, especially solo
practitioners, to think about what would happen
to their practice should they unexpectedly die or
become incapacitated. While firms may be able
to asorb the client matters of an atorney who
suddenly dies or becomes incapacitated, that is

not an option for the solo practitioner.
Consequently, it is more important for the solo
practitioner to adopt a contingency plan.
Failure to have a contingency plan could
significantly impact client matters and cause
additional gtress to family members while they
ae deding with a difficult event. A
contingency plan acts as a set of ingructions in
the event of sudden death or incgpecitation.

Steps to M aking a Contingency Plan

Many of the steps in making acontingency plan
are simply good business practice. These steps
simply serve to allow the efficient and effective
implementation of your contingency plan. One
of the first steps that should be taken is the
completion of a comprehensive list of current
and active clients. In the event of an
unexpected catastrophe, the interests of current
and active clientsaremore likely to be impacted
by the sudden incapacitation or death of their
lawyer. The list should include current contact
information for the client, which should be
updated on a regular basis, court case number,
and the name of the adverse paty, if any.
Another list that should be kept is that of past
clients who's cases have been closed. The list
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should include the last known contact
information for the client, the court case
number, and the date of when the file was
closed.

Whether an atorney completes the objectives of
the representation or withdraws prior to the
completion of the client matter, it is important
the atorney closes the file. When closing afile,
an attorney should endeavor to send out a letter
to the client indicating the file is closed in the
atorney’s office. In the event of unexpected
death or incapacitation, the person/people
assisting with the incapacitated attorney’s
practice will be able to determine the status of a
matter with relative ease.

Thelmportance of Good File Maintenance

Good file maintenance is aso important to
contingency planning, as well as, genera
business. Ensuring that documents relating to a
client make it into tha client’s file will make it
essier to find information in the event of an
unforeseen crisis. Another good practice is to
return client originals to the client as soon as
possible. Unless the original is needed for a
paticular purpose, it is best to return the
original to the client so the client can access the
original. If original documents are not returned
during the course of the representation, they
should definitely be returned to clients a the
end of the representation. If for some reason
original documents cannot be returned to the
client, create a designated dorage area for
unclaimed originals and let your staff know of
its exisence. Also maintain a list of these
documents including whom they belong to.

It is wise to periodically to sort through the
closed files in gorage to determine if the files
can be destroyed. It can be a daunting task for
someone to suddenly be faced with cleaning out
a storage locker tha contains severa years
worth of old files. Additionally, files should be

maintained in a manner that makes them
accessible. It may be necessay for those
assisting with an atorney’s practice to readily
access a closed file in the event of
incgpacitation or sudden desath.

The Importance of Maintaining an
Up-to-Date Calendar

Ensuring a calendar is maintained and is up
to date is another important step in succession
planning. The calendar should have any due
dates, meetings, hearings, etc on it. There
should be enough information in the calendar
entry that someone coming to assist with a
practice can look a the calendar and
prioritize the necessary contacts that are
needed. Additionally, if the solo practitioner
keeps an electronic calendar, the contingency
plan should contain the necessary passwords
to access the calendar. Periodically printing
off a hard copy of the electronic calendar is
also agood practice.

Written Retainer Agreement

Written retainer agreements are also a good
practice and a helpful tool in contingency
planning. Written retainer agreements help
outline the scope of the representation and
helps a person assisting with an incapacitated
attorney’ s practice to identify what steps may
be needed to protect the client’s interest.
Additionally, a solo practitioner may want to
include the name of the successor attorney in
the retainer agreement so clients know whom
to contact in the event of sudden death or
incapacitation of the practitioner.

Time & Billing Records

It is also important to keep regular time and
billing records for each client. In the event of
incgpacitation, it will be important for those
assisting with the practice to be able to properly
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account for client monies and monies due the
incgpacitated attorney. Additionally, making
certain bank account records are maintained in
accordance with Minnesota Rule of
Professional Conduct will also assit in a
contingency plan.* By properly maintaining the
required trust account records, it will be easier
for those assiging with an incapacitaied
atorney’s practice to properly decipher the
various funds held by the atorney.

Appointing a Successor Attorney

In addition to the good business prectices
described above, asolo practitioner may wish to
think about gppointing a successor attorney to
assist during periods of incgpacitation or after a
sudden death. In choosing a successor, an
atorney should think aout how they envision
the successor’s role, i.e. will the successor take
over the practice or will they simply assigt in
transferring client matters to other attorneys.
The solo practitioner should think about who
they believe will manage the client manners in
an ethical and responsible manner.
Consideration should be given to the size of the
successor's staff and whether or not they have
aufficient support to handle the additional
duties.

The solo practitioner should have discussions
with the successor about the successor’s role
and how cases will be handled. For example
will the successor take over the incapacitated
attorney’s practice or just assist in winding
down the practice. Once a successor attorney
has been chosen whatever agreement the
parties reach concerning what happens in the
event of incapacitation or death should be
reduced to writing. It is a good idea for the
parties to the agreement to review the
document on an annual basis.

Practical matters such as how the successor will
access client files and the calendar in the event

of death or incgpacitation should be apart of the
plan. It is a good idea as part of any
contingency plan to routinely inform the
successor attorney who key staff members are
and aso to inform key staff members who the
successor attorney is. It will be important that
the staff and the successor attorney are able to
contact each other in the event of incapecitation
or death. Documents related to the contingency
plan should be kept together in a place that is
accessible to a successor atorney and saff
members. As pat of the contingency plan,
family membes and designated personal
representatives should be informed of the
identity of the successor attorney. Also, solo
practitioners may want to incorporate
arangements with the successor atorney into
awy estae plaoning documents that are
prepared. Additionally, information regarding a
solo practitioner's landlord and insurance
carriers should be contained in the contingency
plan. It may be necessary for the successor
atorney to contact these individuals in case of
sudden death or incapacitation.

Discussion and plans should be made to address
conflict of interest and confidentiality issues.
The plan should outline should outline what
steps the successor atorney should take in the
event there is a conflict of interest. Also, the
successor attorney should not release aclient’s
file or information to a new attorney without
first obtaining the necessary release from the
client. Also, if the successor attorney is
primarily responsible for transferring files and
making referrals, the solo practitioner may wish
to maintain a list of various attorneys who may
take the referrals in specific areas of practice.

Conclusion

Although it is unpleasant to think about not
being able to practice law due to
incapacitation or death, it is important to the
protection of client interest to think ahead and
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plan for the potentiality of incapacitation or
death. By thinking ahead and establishing a
contingency plan, the practitioner can assist
their family members and staff with a very
difficult situation. Also, if the incapacitation
is temporary, a contingency plan may enable
the solo practitioner to return to their practice
without the additional stressors of attempting
to catch up.

Notes

1 American Bar Asodation, Adopted by the house of
Delegates, August 13-14, 2007; http://www.abanet.org/
|eadership/2007/annud/ .

2 NOBC and APRL membes are frequently on the
opposte 9desof each other inlawyer disdpline maters.

3 A full copy of the find report can be found at
www.nobc.org/nobc-aprl.pdf.

“ Appendix 1 to the MRPC sets out the requirements for
records which mus be mantaned for both trug and
budness accounts. Regular atertion to bank accounts is
required by the ethicd rules

Julie E. Bennett is an Assstant Director for
the Office of Lawyer's Professional
Respong hility and Client Security Board.
Prior to joining the Director's Office in
2004, Ms. Bennett worked for Legal Services
Organization of Indiana and Central
Minnesota Legal Services. Ms. Bennett's
primary areas of practice with the legal
services organization were famly law and
social security disability. Ms. Bennett
received her B.A. from the Univerdty of
Notre Dame and her J.D. from the
Universty of Minnesota Law School. In
addition to advocating for individual clients
Ms. Bennett was also a frequent presenter on
various topicsincluding famly, housing and
poverty law.

Providing Low Fee Family Law Services asa Solo Attor ney:
Reflectionsfrom the First Year

Mark Haase

One reason | decided to practice family law
on my own was out of a desire to serve
those unable to afford larger firm fees. By
keeping overhead low, | could charge lower
fees and help the “working man/woman”. |
suspect many other solo/small firm
attorneys had similar motivations. Of
course, | also hoped to provide myself and
my family with a comfortable source of
income while maintaining some work-life
balance.

After my first full calendar-year of
practice, | feel | have achieved my goals.
In fact, as anyone who practices family law
soon discovers, | found that there is no

shortage of lower-income people with
family law issues. | found this especially
true with my Spanish language skills and
an office in south central Minneapolis.
Now | have decided | need to be more
deliberate and organized about providing
reduced-fee services. Finding clients in
need has not been a problem, developing a
sustainable income and maintaining
balance will be unless | get things more
under control. | hope that by briefly
sharing some of my experiences and
thoughts about how to improve my sliding-
fee practice, |1 can help others with similar
goals, especially those who may be
thinking of “going solo”.
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FIRST YEAR FIGURES

So far | have approached my fee-setting by
just trying to ballpark what people can afford,
and, | must confess, a strong desire just to get
people in the door the first year. My
unorganized sliding-fee approach resulted in
an average of $112 per hour, this resulted
from a small amount of pro bono work, a
couple of cases at $55 per hour, a few at $75
and $95 per hour, and a number at various
amounts all the way up to my top fee of $165
per hour. Without being too specific, I’ Il just
say that with about $16,000 in expenses, |
ended up with a net salary slightly more than
that of a legal aid attorney. Not bad for the
first year | guess, and my schedule was very
manageable, but not yet where | want to be
financially.

STILL ALTRUISTIC?

Before continuing | guess | should ask myself
if providing low fee services is still really
what | want to do. | can answer this with a
qualified but enthusiastic, “Yes.” | love
working with people who are struggling
financially. My lowest fee clients seem to be
my favorite. | don’t know if it comes from
my own lower middle class background, a
need to feel good about myself by helping
“the less fortunate”, or simply a love of
diversity and simple people. Regardless of
the reasons, | am committed to continuing to
provide affordable services, but | am not
willing to work for less than people can
afford and my services are worth, | am not
willing to sacrifice my heath and my family
to meet the inexhaustible need out there, and
| do want to make a comfortable living. |
should add that | think this is a very personal
choice. | believe all attorneys should make
some kind of contribution to the community,
but providing reduced fee services may not
be the way to do it for everyone.

ISTHERE REALLY A NEED?

There are a number of pro bono and low
fee programs out there already helping
people, and | highly recommend working
with them, especially if you do not want to
develop some kind of systematic low fee
system on your own. My quick research
tells me that the programs available serve
people with incomes from 125%
(Volunteer Lawyers Network, for
example), to as high as 250 % (Hennepin
County Low Fee Family Law Project!) of
the federal poverty guidelines. For a
family of four that equals $26,500 and
$53,000, respectively. They also have
various asset guidelines. Besides these
income and asset qguidelines, some
programs have a wait of several months, an
indication of the need out there. Some
programs also only serve certain segments
of the population, and some only take
certain kinds of cases. One of my favorite
cases has been a young father who makes
minimum wage on a part-time basis, but
because he was the Defendant on an OFP,
he had difficulty finding any organizations
to represent him.

Then there is also the question of need for
people who do not meet these income and
asset guidelines. Can a family of four
making $53,500 afford two lawyers at the
going rate of $200 per hour? The answer
to this question is debatable, and often a
difficult one to answer for individual cases.
Often people will want a private attorney
and are willing to borrow or get support
from family to do so. Even those who
meet low income guidelines may have
other resources available. | took a case at
$55 per hour only to find out the spouse
made over $75,000 per year and had hired
an attorney at $200 plus per hour.
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HOW TODOIT?

Given my desire to provide low fee services
and the need for them, how | can do it in a
way that both ensures the need is genuine and
also allows me to have a comfortable income
without working myself to death. The
following is my new strategy:

1. Develop abetter knowledge of what is
aready available.

| think one of the best services | can provide
is helping people find available services. |
can not serve every needy client who calls.
If | know the availability and criteria of
services out there, | can competently direct
people to them and not feel like | am just
brushing them off. As| think about slimming
down my low fee services, | plan to become
more familiar with the services out there? |
may also shift some more of my pro-bono/
low fee work to working in partnership with
these organizations.

2. Develop an application and criteria
for different fees.?

It is important to have an application for low
fee work so clients see you are not just
bargaining with them, and to help you assess
need.* Each attorney must ultimately decide
what to charge, but | think it is easier to tell
clients about it if you already have criteria in
mind. Both of these strategies will signal to
clients that you are serious about providing
services at arate they can afford, but that you
are fair and thoughtful about how you do it.

3. Decide how many casesto have at
given rates and develop awaiting list.

This is what will help me keep my work-
life balance, and hopefully add to the
bottom line. | need to decide exactly how

many cases | can have at any given rate at
one time, and stick to it. Then | can tell
clients, “1 would love to take your case,
and | know you may not be able to afford
my rate of ___ but | already have __ cases
at my reduced rateof __ and can not take
any more. Would you like me to put you
on the waiting list?” Then they self-select
as far astrue need. Maybe they qualify and
can find help elsewhere, or maybe they find
a way to pay my higher rate. In the
meantime | retain my sanity but continue to
help people in need and maybe even get
some more clients who will appreciate my
fees more.®

| hope these reflections and strategies will
help others in developing a system for
providing accessible legal services. If we
all recognize that not everyone out there
can afford full family law legal fees, and
each take a small part in providing or even
helping people find services they can
afford, many more families will get the
support they often desperately need in
resolving their disputes.

Notes

! The HCBA Low Fee Family Law Project requires
attorneys to qualify under the Lawyer Referra and
Information Service, generally two years of family law
experience.

2 A good resource for information about services
availableis: www.lawhelpmn.org

3 Just as with full-fee clients, determining that the case
isagood fit for you is aso vitaly important with low-
fee cases.

“ Brekke, Clyborne & Ribich, L.L.C. of Shakopee has
developed such aform.

® The idea for this system came from “Pro Bono
Profile: Meet Joann Barten: How Pro Bono and Low
Bono Can Make Your Practice More profitable’,
Ledie K. Ddlon, November/December 2006
Immigration Law Today.
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Mark Haase has a solo family law practice in South Minneapoliswith a focuson
Collaborative Practice and isa Director of the Collaborative Law | ngtitute of
Minnesota. Mark Graduated fromthe Univerdty of S. Thomas School of Law,
cumlaude, in 2006. He welcomes questions/comments on this article and may
be reached at mah@mar khaase.com.

True Colors

Jen Schnabdl & Jo Ann Ahles

“l divorce you,” declared to a wife three
times in Egypt, is all that is necessary for a
husband to be granted a divorce.! Ever
evolving with the times, these statements
need not be conveyed in person but can be
sent via text message. Clearly family law
attorneys in Egypt have an easy job in
advising for dissolutions. The extent of
dissolutions being that you need to ensure
your client makes the declaration three times.

Unfortunately, for Americans seeking
quick legal fixes, our citizens are faced
with a more complex legal procedure with
built in protection for parties. Despite this,
Americans do enjoy many freedoms. The
freedom that we have as United States
citizens allows us the freedom to create very
complex family lives. As attorneys, we have
all encountered clients that take that freedom
and run with it. The family nucleus has
evolved way past a mom, dad, two and a
half kids and awhite picket fence.

This evolution has allowed for a barrage of
unusual cases in the family law arena. Asa
solo or in a small firm, you may start to
think “How do | keep ending up with these
cases?’ Rest assured that you are not alone.
In the past year, our small firm has had its
share of outlandish and eccentric cases.

The most frustrating cases tend to be when
a client has watched an episode of Boston
Legal or Law and Order and expect the
legal process to work as it did in these
shows. The law shows clients are often
times surprised that their case cannot be
completed with an hour. These clients are
nearly as frustrating as the client who
“googles” their way through their own
“legal research.” Often times, these clients
are armed with case law that would be well
suited for family court in New Jersey but
have little standing in Minnesota.

Being in a small firm, we need to keep up
with larger firms as far as obtaining clients.
In order to do this, we make the most of
modern methods. While these methods are
fruitful, they often times do not allow us to
pre-screen our clients as much as we would
like. Specifically, our office utilizes an
online client search program in which
potential clients post just a brief snippet
(admittedly biased) of their legal situation.
Analyzing these snippets, we are able to
deduce if a potential case is present. From
there, the potential clients meet with us
during a standard intake meeting. It has
quickly become apparent that potential
clients tend to put forth their best
appearances for these meetings and as soon

23



as the retainer is signed, their true colors
quickly show.

We have found that many of these clients
are hesitant to disclose information to their
attorneys. There are a multitude of reasons
why clients are not forthcoming with the
information that we find to be vital. These
reasons range from their lack of
recognition of the importance of the
information to their embarrassment about
the situation to simple dishonesty.

Recently, we responded to what appeared
to be a very straightforward posting. The
potential client stated that she was a stay-
at-home mom with two children who
simply did not want to be married anymore.
She had moved out of the marital home and
was anxious to move forward with a
divorce. During the initial intake, she stated
that she was barely making ends meet and
was having problems finding a job due to
her lack of work experience. We
mistakenly felt sorry for this client and
decided that we would greatly reduce our
normal retainer to an amount that was
feasible for her and arranged a payment
plan for her. Our first misstep was wearing
our hearts on our sleeves. From that day
forward, this case entered a definite
downward spiral.

This client was anything but forthcoming
with information. When asked about
marital property, the response was often
that she didn't handle the finances, which
given her background was completely
believable. Yet at the same time, she
insisted she get half the property. The
whole progress was dragged out. After
finally getting the information gathered to
proceed with the Petition and Summons,
her husband dodged service repeatedly.
Finally one day, the client called stating

that her husband was now anxious to settle
as he was being sued. He accepted service
and we began to draft the Marital
Termination Agreement. At this point, we
thought this dissolution was going to be
relatively easy to complete. This opinion
changed drastically when we heard on the
news that her husband was being indicted
by the federal government for major
business indiscretions. We were frantic and
panicked for our client. Once again,
wearing our hearts on our sleeves made the
assumption that our client was clueless as
to her husband’ s actions. When we called
her to inform her of the events, her reaction
was to ask if we would advise her to move
all of her husband’'s assets into the bank
account of a close friend. In our opinion,
this is not necessarily be the reaction of a
clueless person. The client failed to see
how this action against her husband would
have any impact on their pending divorce.
She insisted that she get half of the assets
of the business and completely disregarded
the fact that the federal government had
frozen the any and all assets. We can
honestly say that we were not sad to bid
farewell to this case.

Having firmly removed our hearts from our
sleeves, we acknowledge that knowledge
and information are key to any legal
matter. Never can too many questions be
asked of clients. From the zany client
situations, | have realized that many clients
feel that their particular situation is so
normal that they do not have to share the
details with you. Really, why would you
want to know that the real reason your
client is anxious to get her divorce is
because she is pregnant with another man’s
baby. And truly, it is none of your business
that she is pregnant in the first place. Not
only do you need to obtain information
from your client on any other legal actions,
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you also want to get the motivation for
people' s goals. Clients often state a goal
that on its face seems reasonable but the
real motivating factor is less than innocent.
Perhaps, a client mentions that they want X
dollars from a savings account. As an
attorney, you may initially think that the
client feels they are entitled to the money
due to their contributions to the account. It
is unlikely that you would assume that they
feel they deserve that money as a payback
for the parties wedding expenses from
years earlier. In a sense, this particular
client truly wanted to be paid for the years
of marriage. Clients often want to take
control of the financial aspects of their
marriage as a way to “stick it to” their ex-
Spouse.

While information is a powerful tool, as
attorneys we need to accept that we cannot
fix all problems for our clients.

A potential client came to our office one
day, desperately seeking assistance in a
child custody case. She had filed the proper
documents herself and upon review of said
documents, we were more than impressed.
Though she was confident in her ability to
draft the documents, she was afraid going
to court herself. In her documents she made
some very serious allegations of drug abuse
by the child’s father thus she felt the father
should not have joint physical or legal
custody as was the current arrangement.
The opposing party was able to obtain
counsel shortly after our client filed. The
answer served to shed a whole new light on
our client. Contained in the answer were
allegations about our client's home and
whether the home was safe for the couple's
2 year old child. Included in these
allegations were such gems as: the toilet
was sourced with hot water, a majority of
the furniture was constructed from old

cable spools, scrap metal was strewn about
the place and there was a hole cut in the
floor for easy access to electrical wiring.
Needless to say, we were utterly shocked.
We called our client assuming that these
allegations were completely unfounded.
She was able to rationalize, mainly to
herself, every allegation. The toilet was just
a temporary error in plumbing; the
furniture had been customized with cutout
hearts for a pseudo-country feel, she
thought it was cute; the scrap metal had
been collected to construct figurines of
religious icons; the hole was not an issue
because she made sure the child knew not
to move the piece of plywood covering it
up. We educated the client on making a
safe environment for her child and referred
her to agencies that could help with
parenting issues.

You cannot allow yourself to get bogged
down in the lives and crises of your
clients. Despite the sometimes sad and
tragic circumstances that people can
become involved in and the compassion
you have for them, not every case has
merit. For your own piece of mind, an
attorney must distinguish between issues
in a family law matter and issues for
support agencies.

In the midst of the insanity of your clients,
you need to remember that no one will be
able to advance in the legal process if you
do not maintain your own sanity. Don't try
to solve every problem of your client
yourself. As members of small firmsor as a
solo practitioner, you need to be able to
outsource the non-legal issues of your
client to appropriate agencies and third
parties.

In the event that your clients situations
take a toll or become burden on you,
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remember that there are agencies and
resources that can help you as well.?

Above all, remember to network. Having
someone to talk to, who can relate, makes
each and every outlandish client that much
easier to deal with.

Perhaps family law attorneys should adopt
the motto of many emergency room
doctors, “Your worse day is our best.” We
need to take our clients’ strife in stride and
so we can produce the best legal outcome
for our clients.

Notes

1 Knickmeyer, Ellen. “Egyptian officials debate
divorce by text message.” Washington Post 26 January
2008. Online. Internet. 26 January 2008. Available
http://www.startribune.com/world/14435271.
2 Lawyers Concerned for Lawyers.
www.mnlcl.org. 1-800-367-3271.

http://

Jen L. Schnabel is an associate with the
law firm of Great Plains Legal, PLCC
wher e she practices family law and focuses
primarily on dissolution, child custody,
child support, and paternity. Jen is a
graduate of Hamline University School of
Law and a former clerk to Referee
MaryEllen McGinnis.

Jo Ann Ahlesis a partner with the law firm
of Great Plains Legal, PLC. The focus of
her practice, once family law, is now
business and corporate law, although she
still takes an occasional family law case.
Jo Ann is also a graduate of Hamline
University School of Law and is an active
volunteer at Southern Minnesota Regional
Legal Services working the Ramsey County
Volunteer Attorney Program.

How to Get Paid for Your Work

Dennis Korman

Retainer

The first thing you have to accept is the
concept that it is okay to get paid for your
services. Volunteer work is fine, but you're
entitled to get paid for the rest of the legal
work you do. The best way to get paid is to
get aretainer. Make sure that the amount of
retainer is sufficient to cover the scope of the
work you anticipate doing for the client.

| think it’s part of my job to tell clients where
they can obtain money to pay me a retainer.
During my initial conference with a potential
divorce client | tell them that they can obtain
aretainer from any of the following sources:

1. Marital bank accounts

2. A client may sdll or mortgage any of
her/his own non marital property

3. A client may sell or mortgage any
marital property

4. A client may borrow from friends,
relatives, credit card advance, loan
from bank, credit union, etc.

It is important to have a written retainer
agreement. You should specify whether
the retainer is refundable or not. You
should also make clear that when the
original retainer is exhausted the client
needs to deposit an additional retainer.
Y ou should specify that you retain the right
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to withdraw from further representation if
the additional retainer is not deposited.
Sample language from my form:

"Should the fee arrangement
herein contained not be
carried out by you, we have
the right to refuse to proceed
further in your behalf and to
withdraw as counsel.

In the event that we
withdraw as counsel, you
agree that we have the right
to charge you a reasonable
charge for copying your files
and documents in the event
that you request delivery of
such files and documents.

We also reserve the right to
withdraw if you violate court
orders, persistently fail to
follow our advice, are
persistently argumentative
with us or otherwise conduct
yourself inappropriately
during this proceeding."

You must then actually withdraw if the
client fails to deposit an additional retainer
on request. If you don't, you will be left
with an account receivable that you often
won't be able to collect later. You are
allowed to withdraw under those
circumstances as long as you do not
withdraw at a point where the client’s case
would be pregjudiced; i.e., a week before the
case is set for trial, or a couple of days
prior to a contested motion hearing. If you
withdraw when some formal court action is
imminent, you need to get a continuance,
either with consent of opposing counsel or
on motion to the Court.

It is tough to convince yourself to
withdraw. It is so much easier, especially
with nice clients, to convince yourself that
you will somehow get paid. You've got to
somehow get yourself hardened to the point
that when you realize that you are not
likely to get paid, you need to withdraw.
You can do so nicely, so that you don't
make the client angry. But, you need to
learn to take the step of withdrawing when
the retainer is gone!

Where the divorce case warrants, you
should try to assist the client in paying fees
by seeking an award of temporary fees at
the temporary hearing. If you are
representing a client that has little or no
income and the other party has sufficient
income, the court can often be convinced to
order that temporary attorney fees get paid.

Billing

| find that clients are much happier if they
receive regular detailed billing statements.
We religiously send a statement at the end
of each month. It shows all work done for
the month just ended and itemizes the
charges for the work that was done. Our
statements also show the amount of retainer
used during the month and the amount of
retainer available to be used in the future.
To do this, get yourself some good time
and billing software. Get software that has
all the accounting systems that you need —
general ledger, etc. Make sure your
accountant approves the system before you
buy it. There are a number of good ones
out there — | use Tussman and like it. Also
Tabs3, PCLaw and others are available.
Mark your time down as you go -
otherwise, you'll forget a lot of your time.
And, just in case you missed what | just
said, bill your clients at the end of each
month without fail.
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Accessing retirement funds to pay fees

One good source for payment of attorney fees
is deferred compensation plans through
employment of either party. The court can
frequently be convinced to order that funds
be rolled from these types of accountsto fund
litigation (assuming that the other side won'’t
voluntarily agree to the use of these types of
accounts). The money needs to be rolled out
using a QDRO and has to be rolled to the
non-participant spouse. You should consider
rolling the amount you need for attorney fees
and enough to cover the expected tax due on
the money that is rolled out. To ensure that
the non-participant spouse actualy pays you
the money that gets rolled out, there should
be a separate court order that details exactly
what the non-participant spouse must do with
the money when she/he receives it. On
request, | can provide you with a sample
order that | have used for this purpose in the
past. Some sample language might reed like this:

"The sum of $ shall be
rolled from the 401K account of
(Petitioner or Respondent) and
paid to (Respondent or
Petitioner whichever isthe non
participant spouse).
I mmediately upon reciept of the
funds (non participant spouse)
shall deliver the funds to
(Petitioner's or respondent's)
attorney who shall depost the
fundsin her/histrust account.

From the funds deposited,
the attorney shall then divide
the funds as follows: (Insert
the details as to how the
funds are to be divided and
used for the parties' fees).
The sum of $ shall be
retained in the trust account

and used to pay the taxes
that will be due on the funds
rolled from the 401K
account of (petitioner or
respondent). Any additional
tax that might be due shall
be divided -equally
between the parties. Any
excess amounts remaining
after payment of the tax due
shall be divided equally
between the parties.”

It's important to accurately estimate the
amount of tax that will be due as a result of
the roll and the services of a competent
accountant are recommended in making the
estimate of potential tax due.

You also need to know that a QDRO can be
issued by the court at any stage in the
dissolution process and that the court can
issue several QDRO’s affecting the same
qualified plan. There is nothing wrong
with rolling money out of a qualified plan
several times if the situation warrants.

| think it is important to work with
opposing counsel to see that both attorneys
get paid their reasonable fees. It is much
easier to get paid when both attorneys work
together on the issue. The only time |
won’t work with the other attorney to see
that both get paid is when | am convinced
that the other attorney is milking the case
to build up unreasonable fees. But, as an
example, if you want to get an additional
retainer out of one of the spouse’ s deferred
compensation accounts, it is much easier to
accomplish if both attorneys are
cooperating with each other to see that both
lawyers get paid. Then you won’t have to
do a contested motion on the issue with the
attendant additional costs and the risk that
the court might say “no” to you.
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Collecting accounts receivable

Let's assume, despite al the advice above,
you' ve gotten yourself to the point where you
have an account receivable. How do you
collect it?

The best approach is to do a good enough job
for the client so that the client feels good
about you and works to pay you. | aways
tell clients that I'll work with them by
accepting regular monthly payments in
whatever reasonable amount the client's
budget allows. If you propose something
reasonable like this, most clients will work
hard to pay off your account receivable.

Sometimes when | have a large account
receivable tha | have significant doubt about
collecting, I Il offer the client a discount & the
end if they pay regularly. For example, on a
$5,000 account, if the client pays regular
monthly payments I’ Il forgive the last $1,000.
| look a it thisway — I'd rather lose a doubtful
$1,000 than the entire doubtful $5,000!

Another approach to collecting receivables is
to send the delinquent ones to a collection
agency. Before | do that, I'll send several
dun letters. If those don’t produce a positive
response, off to the agency. Be aware,
though, of what a collection agency can, and
cannot, do for you. They can make people
worry about their credit rating because good
agencies report debts to one or more of the
national credit rating agencies. This is
probably the biggest leverage an agency has
to induce a debtor to pay. With proper
authorization from you, an agency can sue
out bad accounts. More about what suing
someone will do for you later in this article.
However, a collection agency can't work
miracles. They are subject to the same
restrictions you face in trying to force money
out of someone who doesn’t want to pay you.

Attorney’s liens

The statute allows an attorney a lien against
any money or property involved in the action
the attorney has handled for a client. M.S.
481.13. If you intend to claim and enforce
your lien against real estate of the client,
review carefully Subdivisions 2 and 3 for the
procedure you must follow. Be aware that
there is a one year limitation dating from the
date of filing of notice of intention to claim a
lien. There is also a prohibition against
enforcing any such lien against a client's
homestead under the general exemption laws,
unless the client has knowingly waived the
exemption in proper written form. Minn.
Stats. Chapter 510. During the pendency of
the divorce your ability to get the client to
waive the homestead exemption to give you
security for future payment of fees is blocked
by a decision of the Minnesota Court of
Appeals. Where the homestead is in the
names of both parties, any waiver of the
homestead exemption must be signed by both
parties. Minn. Stat.§ 418.13, subds.2 and 3;
Peterson v. Hinz, 605 N.W.2d 414 (Minn.
App. 2000); “Repeal of Homestead Lien
Ethics Opinion”, Bench and Bar, May/June
2003; Peterson v. Lenz, (Minn. App. 2004)
A04-374. I'd suggest you read the original
Hennepin County District Court Order which
resulted in the Peterson v. Hinz appeal case —
the District Court opinion is much more
informative than the appellate opinion on the
homestead exemption issue.

| would read the preceding materials very
carefully if the homestead were only in the
name of your client and you planned to get a
homestead exemption waiver and take a
voluntary lien while the dissolution was still
pending — the spouse not on the title
probably still has a homestead interest which
would require a written waiver by that spouse
also. Bottom line is, what are the chances
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that the opposing party will sign a waiver so
that you, the attorney he/she has learned to
hate, will get paid?

After the dissolution is completed you may be
able to foreclose an atorney’s lien against your
client’s own homestead if his/ her equity in the
homestead exceeds $300,000. Any person may
claim as exempt equity in ahomestead up to the
amount of $300,000. Minn. Stat. §510.02.
Presumably any equity over $300,000 would be
subject to foreclosure for your statutory lien
under Minn. Stat. 8481.13. There are different
provisions for agricultural property with a
higher exemption amount (currently $750,000).
There is also an area limitation for homesteads,
currently 160 acres.

In my opinion an atoney’s lien with a
homestead exemption walver signed by your
client is valid if the client is awarded the
homestead property and the lien and waiver are
given after the divorce is fina. The waiver
must be done with informed consent — you must
make sure that your client understands al of the
homestead exemption rights before a waiver
will be valid. Obviously, that waiver should be
written. So if you have a large receivable and
the divorce is completed, you might suggest to
your client that you'll accept reasonable
monthly payments from your client if, in
exchange, your client grants you a mortgage
againg hisher homestead and a waiver of the
homestead exemption. | would do a mortgage
(with promissory note) instead of the statutory
atorney’s lien because the mortgage wouldn't
have the one year limitation for foreclosure like
the satutory attorney’ slien does.

If your client is awarded non homestead real
property in the dissolution, the statute gives
you a lien and you can enforce collection of
your account receivable against this asset
without a waiver of any sort by your client.
The same is true for other assets awarded to

your client in the dissolution — provided the
asset is not one that is protected from
creditors ( qualified retirement plans, for
example) and there is actually equity in the
asset, you can enforce your statutory lien.

If you intend to pursue collection of your
fees using an attorney’s lien you need to
read the applicable statute carefully.
Failure to follow the correct procedure will
invalidate your lien and make collection of
your fees dubious at best.

Security interests

| have taken voluntary security interests in
cars, boats, guns and the like during the
divorce process where a client had no access
to aretainer. On those items, where titled in
your client’'s name, you should be able to
perfect a security interest. The only question
that occurs to me is what would happen if
you take a security interest in a motor vehicle
titled in your client’s name, for instance, and
then the vehicle is awarded to the other
party? Sorry, | don’t have the answer!

When | take the step of taking a security
interest, |1 hire someone who knows what
they’re doing to prepare the documents and
handle the filing and other perfection details
for me. I'm a family law lawyer, not a
debtor/creditor lawyer — | recognize my
limitations and hire someone to do the work
for me. See my following paragraph
regarding the cost of hiring someone. The
same is true if 1 want to actually foreclose a
lien against property, whether it be real estate
or persona property — | hire an expert to
handle the legal work for me.

If you are smart you will have in your written
retainer agreement a provision that awards
reasonable attorney fees if you have to take
any legal action to collect your fees from
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your client. The language should state that
fees are payable regardless of whether you do
it, one of your firm members does it or you
hire some outside lawyer to do the legal work
to collect. Sample language:

"In the event that it shall
become necessary for our law
firm to undertake collection
proceedings due to nonpayment
of such billing(s), you agree to
pay al costs of collection,
including reasonable attorney's
fees. If any atorney, whether or
not associated with this office,
spends time in the collection
process, you agreetopay $
per hour for the time spent by
such attorney."

Judgments

What if your client is awarded atorney fees to
be paid by the other side and, surprise, surprise
the other party doesn't pay? If your client
wants to pay you to collect them (don’'t do it
free — it's their divorce, not yours, remember),
many of the same remedies are available. You
can reduce the order for fees to judgment by
fiing an Affidavit of Identification, Non
Military Status and Costs and Disbursements
aong with a request that the Court
Adminigtrator file money judgment againg the
non paying party. When the Judgment is
entered, you can then serve alevy of execution
upon an employer, upon abank or credit union
or upon any party who owes money to the non
paying party. Once again, when it gets to that
point, unless you really know the intricacies
of enforcing judgments it's wise to have an
expert assisting you. | will often call one of
my former partners who does this kind of
thing to either hire him or to solicit free
(hopefully) advice.

The above advice about entering judgment
against a non paying opposing party, also
applies to collecting receivables owed to you
by your own clients. You can sue them, in
small claims court if the amount is small
enough, obtain judgment and enforce it
against the same sources of funds described
in the preceding paragraph. You can aso
docket the judgment and levy execution
against your client's interest in non
homestead real estate. Docketing the
judgment in any county in which the client
has an interest in real estate will often
eventually pay off because lending
ingtitutions will often require the client to pay
off the judgment in order to mortgage or
remortgage the property.

Concluding remarks

This is not, by any means, an exhaustive list
of possible ways to make sure you get paid.
I’m sure expert collections attorneys would
have other suggestions. But, at the risk of
being repetitive, the best way to get paid is to
Retainer, retainer,
retainer,

get money in advance.
retainer! And, replenish the
replenish the retainer, etc.! Got that?

Dennis Korman is a sole
practioner in Cloguet, Minnesota.
He did his undergrad studies at S.
John’'s University where he also
played football for John Gagliardi.
He received his J.D. from the
University of Minnesota in 1971.
Mr. Korman has restricted his
practice to family law work for
many years. He has previously served on the
Minnesota Board of Professional Responsibility
and many local committees and boards. He also
enjoys volunteering for local sports activities for
youth. Part of this artide was taken from
materials Mr. Korman prepared in connection
with a seminar presentation on “Running an
Efficient Law Practice” for Minnesota CLE.
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How to Keep Your Sanity While Practicing Family Law

Jack Setterlund

There are only two ways for a family law
lawyer to keep his or her sanity while
practicing family law: (1) stop practicing
family law and become what you wanted to
be when you were ten years old, i.e. a
professional baseball player, ballet dancer,
president, etc., or (2) follow religiously the
suggestions below.

Of course, you could choose the first option--
follow your childhood dream and run away to
join the circus--but then you would give up
the benefits of practicing family law and,
believe it or not, there are some. The most
tangible benefit is the knowledge that you are
actually helping people during, for most of
them, the worst experience of their life.
Assisting clients during the darkest period of
their life is something that every family
lawyer should be proud of, even if the client
does not appreciate or understand what you
have done for them.

Divorce is an emotional process. If you
aren't comfortable dealing with people in
trauma, then it really is time to think about
joining the circus. It is not, however, your
job to be their therapist, and if you believe
they would benefit by working with a
therapist, then recommend one to them.

A friend of mine isthe chief public defender for
northern Minnesota.  Prior to becoming a full-
time crimina law public defender, he aso
practiced family law. His statement about the
two respective fields is telling. He says:
“Handling criminal law cases is working with
bad people a their best. Handling divorce cases

is working with good people at their worst.” In
his experience, the criminal defendants would
“clean up their act” in order to put the best
possible spin on their situation—new haircut,
suit and tie in court, etc. On the other hand, the
divorce clients, who are basically good people
in the throes of emotional trauma, would end up
making bad decisions laced with anger, spite,
and frudtration. They felt victimized by their
spouse, the system, and life in general.

Accordingly, dealing with even your own
family law clients can be difficult, much less
dealing with opposing counsel. | have found
the major difficulties in the practice that lead
you down the path of insanity are:

a It'san emational process. What can you
do about that? Not much, other than to
recognize it for what it is and be empathetic
with your clients. However, it is equally as
important to be objective. When your client
is unreasonable and out of line in either
their demands or their conduct, part of your
job is to educate your client about the law
and let them know their conduct is not
helping them.

b. Itisnot “results oriented.” Your client is
not likely to be “happy” when the case is
done. Thisian't like apersonal injury case
where you have successfully “won” and
your client walks away with a million
dollars. In most cases, one half of the
marital couple does not want the divorce to
happen in the first place, and to add insult to
injury, they have to hire an attorney to
represent them.
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c. Client expectations are often unrealistic
and unreasonable. Your client wonders if
you are on his or her side when you tell him
that his wife is entitled to one half of the
marital share of his pension, or when you
tell her that the fact that her husband ran off
with his secretary isn't relevant to the case,
and the judge won’t punish him for it. The
client’s sense of “fair” and the law’s sense
of “fair” rarely intercept. This makes your
job all the more difficult since you need to
prepare your client for the likely reult.

TIPSTO KEEP YOU SANE

| do not claim to be an expert in family law,
psychology, “coaching,” or anything else
(other than my chili recipe, which my 92-
year-old mother-in-law loves). | have,
however, made a lot of mistakes in my 36
years of practicing family law from which |
have learned valuable lessons. | have also
spoken to many other family law attorneys
about their insights and experiences. This
wedlth of information has encouraged me to
offer the following tidbits of information to
help you keep your sanity while still
practicing family law. Take some time to
write down everything you do not like about
your practice and then think about anything
and everything you could do to change that.
Hopefully the following suggestions will help
you:

1. Keep your own lifein balance.

This is probably the single most important
goal for any of us. In order to keep my lifein
balance, | schedule in my calendar 1%2 hours
around the noon hour to walk up to the
YMCA and exercise. You don't need to be a
marathon runner, but your mind, your body,
and your spirit need balance. Even if your
exercise consists of a walk every day, take

that break. You come back to your desk
refreshed and the insurmountable problem
you had at 11:00 miraculously becomes much
more workable at 1:30 when you’ ve stepped
away from it for a while. Exercise isn’'t for
you? Try yoga. Read a book. Lawyers
telling me that they don’'t have “time” to get
balance in their lives are kidding themselves.
Do you have too many deadlines and you are
just under stress all the time because you
have too much work? Then start turning
work down! | know that every lawyer has the
constant worry that they are going to run out
of work. When | used to express that to my
wife, her response was always “ Great! Now
you can take more time off!”

We are happier and operate a peak
performance when we have taken time for
work, pleasure, relaxation, family, and the
other important things in our lives. If that
means we will end up with less billable hours
and make less money, so what? | have seen
many people in my career who have made a
decision to get a cheaper house, an older car,
and other money-saving decisions, which has
resulted in them becoming much happier
people.

2. Take vacations.

When was the last time you were out of
your office for two straight weeks in a
row? How about three straight weeks in a
row? Lawyers are notoriously poor at
scheduling and setting aside vacation time
for themselves. Your family deserves to
spend vacation time with you, and if you
do not have a family, you deserve to spend
vacation time with you. Again, “getting
away” allows us to become re-energized
and ready to jump back on the treadmill. |
have always religiously scheduled vacation
time and at least once a year | make sure
that vacation time consists of two straight
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weeks out of my office. The judges do it—
why can’'t you? Believe it or not, the
system goes forward and life goes on even
if we are not there.

The key is to prepare your clients, fellow
attorneys, and the Court. If | am going to be
out of my office for a block of time, | plan in
advance to make sure that no hearings will be
scheduled during my anticipated vacation. |
let my clients know when | will be out of my
office and | give them the names of a couple
of my fellow attorneys who have graciously
agreed to handle any “emergencies’ that
come up in my absence. This rarely happens
because it is surprising how the client's
perceived “emergency” can wait until your
return. A couple of years ago, my wife and |
planned atrip to New Zealand to visit one of
our children who was living there. | was out
of my office for one month, and it was
amazing how smoothly it went. | was very
upfront with my clients and explained that |
would be leaving. | encouraged any of them
who were concerned about my unavailability
to retain other counsel. None of them did. |
informed new clients beginning three months
before my trip that | would be out of my
office for a period of time, but that |1 would
have attorney friends available to answer any
guestions or deal with any emergencies they
might have. Since the dissolution process
moves slowly anyway, my absence from the
office had little or no bearing on the speed
with which my client’ s cases were completed.
When | returned, the gracious attorneys who
had agreed to be “on-call” reported only two
contacts from my clients, only one of which
really qualified as a call in which the attorney
needed to do something. When | spoke with
other attorneys prior to going to New
Zealand, a number of them were simply
convinced that it could not be done. When |
asked them why, they really were not able to
provide a description of any potential

problems that did not have an answer. Did |
have a month where | made absolutely no
money? Yes. Did | have a month in New
Zealand that was one of the peak experiences
of my life? Yes.

3. Fireyour bad clients.

At last year's Family Law Institute, one of
the speakers, Larry Rice of Memphis,
Tennessee, told every family lawyer in the
audience that if he or she gained nothing
from his presentation, they should at least go
back to work and fire their worst client. |
agree with him wholeheartedly! In the early
years of my career, | was afraid to do so and |
still prefer when a client fires me rather than
me having to fire the client. But at times it
simply becomes necessary for your own
sanity to jettison those clients who are
uncooperative, unwilling to listen to you,
argumentative, and unreasonable. Difficult
clients are one of the primary frustrations of
practicing family law, so why not get rid of
them? You don’'t need to represent every
person who comes through the door. Be
especially wary of those clients who want to
hire you because their present lawyer “isn’t
doing the job.” In rare circumstances, the
client may have a legitimate complaint, but
more likely than not, the client has
unreasonable expectations and when those
expectations aren’t met, naturally blames his
or her attorney.

One way to minimize having to fire bad
clients is to be very selective relative to the
clients whose cases you agree to accept.
Certainly when we are all starting out we
want every piece of work that comes through
the door, but we quickly learn that for our
own menta heath, we really need to be
selective regarding our choice of clients.
With experience, you can get a pretty good
“feel” for the client during the initial

34



interview. If your instincts tell you
something, listen to them. It isthe bad clients
that cause us the frustration that lead us to
insanity. Those are the cases that end up
turning into large accounts receivable and |
haven’t met one lawyer yet who doesn’t feel
his or her accounts receivable are high
enough already.

4. Have reasonable expectations.

In order to keep your sanity while practicing
family law, not only does your client need to
have reasonable expectations, but you also
need to have reasonable expectations. First
of all, you need reasonable expectations
about what you can accomplish for your
client. You can’'t take away the pain, the
hurt, the frustration, or the anger. You can’t
deliver to them an ultimate result that they
may think is “fair” but that isn’'t justified
under the facts or under the law. | aways
explained to my clients that after spending
nine months or ayear, thousands of dollars in
legal fees, and the emotional frustration of a
trial, a judge will order what is fair and
reasonable under the law. Why not do the
same thing at the beginning of the case when
the parties and their attorneys can have total
control over the outcome? This will save
thousands of dollars in legal fees and
tremendous amounts of emotional energy.

Secondly, you need to have reasonable
expectations about what appreciation you
will receive from your clients. If you are
going to practice family law, you need to
have a deeper sense and understanding of
the value of what you are doing, since you
may not receive the thanks and gratitude
from your client that you deserve. Very
few clients are happy with the divorce
process. In my own experience, |
remember representing a woman married to
a high-income individual and it was clear

from the beginning that she would never
move from her perceived position as the
“victim.” After along and contentious trial
over the issue of spousal maintenance, for
which | had given her realistic expectations
which she refused to accept, the decision
finally came forth from the judge. |
remember opening the envelope in
anticipation and being thrilled with the
spousal maintenance award. At that time, |
think it was the highest or one of the
highest awards in our area. | knew that her
accountant had testified well, my client had
testified well, my cross-examination had
gone in perfectly, and | had done an
excellent job representing her. | called the
client and informed her of her maintenance
award, which was well above what |
considered to be a reasonable number in
her case. Her response to me was, “The
judge doesn’t expect me to live on that,
does he?!” She then muttered, “Well, Jack,
| guessyou lost the case.” | knew | wasn't
going to be getting an annual Christmas
card from her (or any referrals!)

| contrast that story with the clients who have
sent me thank-you notes after their case has
been completed, thanking me for my work on
their behalf. | still get an annual Christmas
card from a man who | represented in a
difficult custody case about 20 years ago
when his son was two years old. Thisyear's
card showed his son, now an adult, over in
England.

Although it is wonderful to have a “happy
client” at the end of a divorce case, don’t
count on it. You need to have reasonable
expectations about how much positive
feedback you will get from your clients,
because if you practice law in this area,
that positive feedback from a client is
sometimes sparse.
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5. Get paid.

One way we lose our sanity as family law
attorneys is because we become so frustrated
after having busted our butts for our clients
and they don’'t seem to want to pay us. We
feel unappreciated and it feels like a slap in
the face. One way to avoid this is to be very
selective of your client, as | mentioned above.
The other way is to make sure you get paid
for your hard work. | used to have a lot more
unpaid accounts receivable than | do now
after 36 years. | still do pro bono work and |
still do work at a reduced rate, and | think all
lawyers should, but if | need a new roof or
need my car fixed, the provider of this service
expects to get paid. So here is what | have
learned over the years.

a. Get aretainer. Don't accept the
case without a retainer. The hungrier you
are, the lower the retainer can be, but if you
don’'t get a retainer, you are going to get an
account recelvable, and once the divorce is
done, no one wantsto pay for a“dead horse.”

b. When the retainer has been used,
get another retainer. If you' vehad to put a
lot of time into the case due to the difficulty of
the case, the difficulty of the client, or the
difficulty of the other spouse, it's not your fault.
My clients know that the fee is based entirely
on the time involved, and they get billed
monthly. By receiving a bill monthly, which is
then paid from their retainer, they are kept up to
dae on the financial staus of their case. They
know as well as you do when a case becomes
difficult and time consuming. Every lawyer has
had the experience of telling a client that the
lawyer will need to withdraw because a client
won't bring in an initial retainer or a secondary
retainer, and miraculously, three days later the
retainer gopears. | still agree in some instances
to take monthly payments after the initia
retainer is gone when | feel it is clearly judtified

and | have a reasonable client, but in most
cases, good prectice dictates tha a second
retainer be received or some other security be
provided to make sure your bill gets paid. An
excellent family law atorney on the Iron Range
always gives this answer to clients who say they
don't have the money to pay for hisservices: “I
can’'t solve your financia problems by making
them my financial problems.” How true!

CONCLUSION

Being a lawyer is truly an honorable
profession. Lawyer jokes notwithstanding,
it is the lawyers in a society who have by
and large been responsible for ensuring that
fairness and justice be provided to all
citizens. It is an honor for us to be a part
of that calling. Those of us who work in
the difficult area of family law can be
especially proud of our efforts because we
deal with people in their worst time of
crisis. | believe that helping individuals
through the divorce process is much more
satisfying than helping a large corporation
with its tax problems. If you agree, pat
yourself on the back since your clients may
not do it enough. Keep your life and your
law practice in balance and make whatever
changes you need to in order to accomplish
that goal. You will be happy you did.

Jack Setterlund has practiced famly law in
the Duluth area for 36 years. A graduate of
Gustavus Adolphus College and the
Universty of Minnesota Law School, he has
been a frequent CLE lecturer. Although he
has been selected for several years running
asa“ QUpe Lawyer” and has also taught for
many years at the Family Law | ngtitute CLE,
he indicates that there is a difference of
opinion among many people as to whether or
not, after 36 years of practice, he has
continued to maintain his sanity.
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Marketing Basicsfor the Small Firm and Solo Practitioner

Brian Huffman

"Success usually comes to those who are
too busy to be looking for it.”

- Henry David Thoreau

You have aready proven your success in
marketing by reading this article. Marketing
should be a priority of each and every dtorney.
Never let up. Always keep your marketing
alive so you always attract new clients.

Most lawyers left law school without any
knowledge of marketing or even a glimmer of
the need to market their services. It's true
that the practice of law is sometimes as much
a business and often more than the cases and
skills we learned in law school. Most of us
have never owned or even worked for a small
business before and therefore were never
prepared to market our own business.

Many of our colleagues find reasons not to
market (lack of knowledge, time or money or
need). Those who don’t market can’t see the
forest for the trees. It’'s a basic fact you have
plenty of time to market when you have no
clients. The reason you market is to bring
in the clients (and hence the money) — it's
an investment you make that, if planned
and executed properly, will pay off.

For ease of examining this topic | shall
divide marketing into three categories: Free
Systems, Low Cost Approaches and Higher
Cost Methods. | do not arbitrarily select
expense as a way of dividing marketing for
| believe it is cost more than time that
prohibits effective marketing. | could
easily spend an entire article on each of

these categories and on their subgroups but
instead my goal is to give you an overview
and some suggestions so you can develop
your own personal marketing plan.

Free Systems

Networking friends, family, the
neighbor (use those business cards).
This should be each lawyer's basic
everyday approach to marketing. Make
sure you keep in touch with all those
you see. Let them know about your
New projects, your SUCCESSeS, even your
tribulations. Hand your business card
to each and every person you make
contact with.

Client Referral — Always ask your
clients for their referral business and
remember to keep their businesses in
mind if you are able to reciprocate a
referral. We all know the power of a
happy client. But sometimes we just
forget to ask for their business. Don't
assume they will send others to you.

Lawyer Referral — Just like you, other
people are looking for referrals for their
own business. Whenever you meet
someone, ask who would make a good
referral for them. Then refer someone if
you have the right candidate. The best
way to demonstrate that you care about
this person’s wellbeing is to help them
first. Give first and without expectation
and don'’ t keep track of quid pro quo.
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Bar Association/Organizational Referral —
Get your name and address out there. Let
everyone know what you do and how to
find you. Become active in your local bar
association and in the sections you
practice. MSBA has a referral service.
Join and get listed.

Publish Articles — BLOG, newspaper,
trade journal. Find a venue for your
knowledge. Do it frequently and update
the world on what’ s new in your practice
area. The goal is to be the go-to person in
your area of practice. Find the proper
place for your article with the right
readers and make it informative and
interesting. Make them come back for
more. Perhaps author a column in a
magazine or newspaper.

Speaking Opportunities — Once you know
your area of law well enough share the
knowledge with your colleagues and the
public. Be a presenter on forums, give
informative CLEs, and Ilocate
opportunities to speak to the public, etc.

L ow Cost Approaches

Website Presence — Build a website that
is informative, user-friendly and that
stands out from the crowd. But some
thought into this. Don’t use cookie-cutter
pictures of Minneapolis or the scales of
justice. Do something original. Update
the information and keep it fresh. Hire
out aweb design firm unless you have the
time and knowledge to do the work.

E-mail — Make use of e-mail to send
blasts to clients, family and friends. Keep
your contacts updated on recent activities
in your office and in the practice you are
in. Harvest email addresses from
potential clients who visit your webpage.

Listservs — Join various bulletin boards,
message discussion boards and listservs
in the different areas of law you practice.
Not only is it a good way to keep up to
date on the law and ask and answer
questions of colleagues but it is a way to
be seen and get known.

Newsletters — Produce a newsletter and
mail/e-mail it periodically. Keep it
short and interesting.

Internet Referral (general attorney or
practice-specific) — There are websites
designed to be found when people are
searching on the Internet. Sites such as
FindLaw.com and Lawyers.com are good
examples of paid-for advertising on the
Internet. For a monthly these websites
can send people to your website or a
biography on your firm.

Birthday/Holiday Cards — A personal
and rather inexpensive method of
marketing is to keep a database of client
birthdates and send them birthday
cards. It's a nice personal touch and
lets the client know you are still
thinking of them on their special day.
Holidays can merit acard as well.

Website Optimization — There are
methods (largely unknown to the casual
Internet user) were certain websites can
be more readily found when searched
on website search engines like Google.
These methods require effective coding
and placement of key words on each
page of your website. You can also pay
a nominal fee to have web searchers
find your page versus someone else’'s
when using certain keywords. Think of
it like a bidding war for clients
searching for certain keywords like
“personal injury” and “DUI".
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Send a Free Fact Kit — Develop a free
fact kit to send your marketing message
to prospective clients. This kit allows
lawyers to put their message into
prospects' hands when they first think
about their problem and want to learn
about solutions. When possible clients
discover that you offer free
information, they call your office and
request the fact kit. This is a variation
of offering the same fact kit through
your letters, advertising, publicity,
newsletters and Internet sites.

Higher Cost Methods

Radio Advertising — When you are ready
to spend the big bucks and want more
exposure the radio is a good place to turn.
Be prepared to study the demographics
and audience of the station you choose.
Be sure to develop a plan with the radio
staff. Find a radio personality to voice
your ad and develop a rapport with that
individual. Become known and become a
minor star. If possible, host a radio
program and dispense your knowledge
and become sought after.

Print Advertising (yellow pages,
newspapers/magazines) — The tried and
true of advertising. Some find this useful;
others swear it never works. Again, study
the publication and make sure your
service and area of law makes sense for
that publication. Find a way to stick out
and be seen. Be original and creative.

Hire a Marketing Coach or Firm — If you
want a professional to help you market
your firm and prectice, hireone. There are
marketing firms and coaches who help you
think out a strategy and the best methods to
accomplish the goal as apackagedeal. The
firmswill even do al the work for you. Be

prepared to pay for this service. If your
practice is successful and you don’t have
any time to market then this might make
sense if you are looking to expand your
practice to take on more clients.

In general, regardless of the marketing path
you choose and the components you utilize,
please keep in mind these general principles:

Branding — Develop a brand name and
look. Utilize this on your stationary,
business cards, website, newsletters and
anything else your produce and utilize in
your marketing plan. Symbols are
powerful and reducing your practice to a
symbol may be ideal.

Develop a Niche and Be Known as an
Expert in Your Area — We can't know
everything and most clients realize this.
They want their lawyer to know and be
good in the area they do practice in. If
your area is permanent spousal
maintenance than know all the recent case
law and intricacies of that area of the law.
Wow your clients and colleagues with
your extensive knowledge but refer all
cases regarding other areas (e.g. personal
injury or immigration) to other lawyers
who know those areas as well as you
know your own niche.

Remain Positive and Informative — At all
times maintain a positive and informative
stance with new clients and in your
marketing drategies. Negative advertising
never pays off. Adopt an informative
approach to marketing instead of viewing
your task as garden-variety sales. You need
not be a salesperson. You have the
information people want and they will pay
you for it if you are able to help them.
Lawyers are in the service profession
above all else.
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Think Outside the Box — Be prepared to
embody a creative and novel approach in
your marketing. People think lawyers are
stuffy, aggressive, arrogant and nasty.
Make them realize this is not the case.
Take off the suit, hide the law books,
smile and tell them you are a person who
cares and wants to help them. Make the
practice as fun and interesting for the
client as possible and enjoy your work
more. It will pay off in the end.

These are some tools and tips every lawyer,
from the solo practitioner to the partner in a
large firm, can use in their everyday
practice to increase the marketing of their
service. Put some or all to use and |
sincerely hope the seeds you sow reap a
handsome and fruitful outcome.

Notes
! Ryder, Trey. “Marketing Secrets of Superstar
Lawyers by Trey Ryder” < http://www.treyryder.com/

superstar.asp>.

Brian R Huffman is of
counsel at Ballou Law
Partners. He practices
family law and immigration.
Brian received his J.D. from 8
Drake Law School. Prior to
private practice Brian
clerked for the Honorable
Gary Larson, Hennepin
County Digrict Court Judge and was a court
clerk in various departments in Hennepin
County. Brian is an active volunteer and
does pro bono work for VLN, Immigrant Law
Center of Minnesota and the Minnesota
Advocates for Human Rights.

QDRO’s From a Benefits Attorney’s Perspective:
Tips on Navigating the Process

Scott Becker

I ntroduction

Qualified retirement plans such as 401(k)’'s
and profit sharing plans now comprise over
$7 trillion of assets, making them one of the
most financialy valuable assets in a marital
estate when settling a divorce. Yet, one of the
more annoying and even tormenting chores
for a family lawyer in a divorce setting is
completing the division of qualified plan
assets through a Qualified Domestic

Relations Order, commonly called a QDRO.
Often the QDRO process is seen as a
confusing and burdensome trip through a
maze of rules and laws that only become
more confusing as the journey runsits course.

QDRO’s, as defined in Section 414(p) of
the Internal Revenue Code (IRC) and
Section 206(d)(3) of the Employee
Retirement Income Security Act (ERISA),
are required when participants assign part
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of the benefits available from a retirement
plan to other parties. Usually this occurs in
a divorce, and since benefits in an ERISA
plan are not normally assignable, special
provisions are required, as detailed by the
IRC and ERISA. In its most basic form, a
QDRO is a court order that divides
qualified retirement plan benefits between
a participant in the plan and an alternate
payee, usually an ex-spouse. The DRO
(Domestic Relations Order) portion is the
responsibility of the applicable court. The
Q (Qualified) portion is the domain of the
retirement plan and its administrator.
Before a QDRO can be finalized, the
retirement plan must approve the language
and terms of the order.

As an attorney who spends much of his
time working in the area of employee
benefits, | regularly encounter Qualified
Domestic Relations Orders (QDROQO’s).
Sometimes | am hired to draft the QDRO
for the participant or the alternate payee;
sometimes | review the proposed QDRO
for the plan. Often the same mistakes are
made in completing the process of getting a
QDRO approved. In this article, | will
address three common problem areas
encountered during the QDRO process: 1)
insufficient language in the Judgment and
Decree, 2) lack of timely filing, and 3)
failure to comply with ERISA and IRC
requirements. This article will finish with a
new issue arising in the QDRO process
pertaining to fees charged by the plan for
review and finalization.

Three Primary Trouble Makers in
the QDRO Process

a) Insufficient language in the Judgment
and Decree

The Judgment and Decree (J&D), or possibly
the Marital Termination Agreement, are
intended to define the terms of the divorce
and the ultimate separation of property. A
QDRO for retirement plan assets, which is
amost always completed after the J&D has
been filed, is drafted based on the language in
the J&D. Often times the J&D will simply
state something approximate to the following,
“Ex-gpouse shal receive 50% of the
Participant’s retirement plan.” Though this
may seem sufficient, there are many issues
that are not addressed with such a simple
division of amuch more complicated asset.

Fird, the plan is not specifically named in the
JX.D. If the participants spouse is entitled to
benefits from more than one plan, it is difficult
to know which plan, or plans, the J&D intends
to divide. If the participant-spouse has worked
for multiple companies in the past and
paticipated in multiple plans with multiple
companies, it is tha much more difficult to
determine theintended plan. Second, the benefit
actually to be recelved is difficult to define.
Fifty percent of a piece of real estate might be
rather simple to divide. But 50% of an asset
invested in securities, mutual funds, and other
investments which changes value on a daily
basis is much more slippery. Does the 50%
include the entire benefit due to the participant,
or only the portion accrued during the
marriage? Does the 50% include earnings and
losses from the date of divorce? Should the
50% include any additional contributions made
after the J& D filing but atributable to a period
during the marriage? If any cost-of-living
benefits are gpplied to the benefit, should the
50% consider such cost-of-living benefits as
well? If the plan is a defined benefit plan
ingtead of a defined contribution plan, the
formula for division might be very different.
Some or al of these questions should be
considered when finalizing the J&D to allow for
a smoother process when drafting the QDRO.
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The better defined the division and the actual
asset (i.e. name of the plan), the easier it
becomes to draft and get approved a valid
QDRO, which saves time for the attorney and
money for the client.

b) Lack of Timely Filing

As mentioned above, a QDRO in a divorce
setting is always completed after the J&D has
been filed. There is no statutory guidance on
just how long *after’ the J&D filing occurs a
QDRO might be filed. My persona record
for a QDRO that | have been asked to draft is
12 years after the J&D was filed, although
this record has been threatened numerous
times with plenty of QDRO’s drafted at least
10 years after the J&D was filed. By waiting
to filea QDRO, several issues may arise.

First, any ambiguity in the J&D becomes
harder to define as time passes. If the formula
for division is unclear, waiting for an
extended period of time usually does not help
the drafting process. The plan administrator
will be, or should be, insistent on a clear
formulaand if the drafter is left to guess what
the parties originally wanted, one of the
parties may not get the full benefit of the
bargain in the J&D.

Second, the plan asset may change in
valuation. For example, if a 401(k) account
was divided in 2000 but a QDRO was not
done until 2002, it is pretty likely that the
value of the portion of the 401(k) account
being divided was lower in 2002, making for
an unhappy aternate payee. Does this affect
the division of al assets? Perhaps not, but it
might be hard to be certain and is unlikely to
please the client.

Third, one of the parties may die before the
assets are divided by the QDRO. If the plan is
not aware of a pending QDRO, or does not

receive notification of a possible QDRO,
either paty or hisher estate might be
shortchanged in the outcome.

Fourth, from the attorney’ s perspective, delay
in completing the QDRO process may be
cause for complaints to the disciplinary
committee, and perhaps even a malpractice
suit.

It is not the intended result for either party to
get less, nor necessarily more, than what was
agreed to under the J&D. However, by not
completing the QDRO in a reasonable time
period after the J&D filing, this balance may
be left in a precarious state.

While no required time frame exists for filing
a QDRO, it would be the authors
recommendations to consider the drafting and
filing of QDRO’'s as part of the divorce
process and they should be done immediately
following the filing of the judgment and
decree.

c) Failure to Comply with ERISA and
IRC Requirements

If the first two issues addressed above are
avoided through good draftsmanship and
timely filing, QDRO’'s should be more
formality than substance.

Federal law, under ERISA and the IRC,
requires several pieces of specific
information, including the name of the
retirement plan, and the names and addresses
of the parties. Most plans will also require
dates of birth and social security numbers of
the parties. In addition, QDRO’s must have
language clearly stating the benefit to be paid
by the plan and the manner in which such
dollar amount or percentage is to be
determined and the number of payments or
period to which the QDRO applies. Finally,
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QDRO’s may not require a plan to provide
any type or form of benefit not otherwise
available, nor to increase any benefit, nor to
pay benefits already reserved for a previous
aternate payee.

While there are certainly other requirements
of the plan regarding notification of the
parties, accounting for the divided benefit,
and distribution of benefits to the proper
party, each of the parties, with their counsel,
can do much to smooth the QDRO process by
submitting a properly drafted document.

Plan administrators may have sample
documents to start drafting from that
include certain language required in a
QDRO. Whether all of this language is
applicable or even preferred by the parties
is reason for review and probably revision
of the sample to account for the terms
found in the J&D. It is highly
recommended that sample drafts be treated
as only that and that such drafts be
scrutinized for properly applicable terms
and provisions.

New Issue — Fees Charged by Plan
for QDRO Review

Until recently, it was well-settled law and
procedure that expenses incurred by the
Plan for a QDRO review and approval were
absorbed by the Plan itself and paid by all
participants. This rule did not satisfy many
participants or administrators because
QDRO’s can easily be viewed as a special
requirement of the Plan that is not required
for all participants and therefore should not
be paid for by all participants. Individuals
requesting loans pay fees. So why should
all participants bear the cost of a service
such as QDRO review that is only
performed for a select group?

After several years, the Department of Labor
issued a ruling in early 2003' changing the
rule on paying expenses for QDRO review.
The Plan is now permitted to assess a fee to
the individual account of the participant
requesting a QDRO review and approval. The
fee merely needs to be a reasonable one. To
begin assessing such fees, plans must be
amended to include a QDRO policy that
includes language notifying participants that
a fee will apply to QDRO reviews. Some
plans have been slower to respond to the new
rule than others. The Summary Plan
Description can provide information on the
way QDRO costs are apportioned in aclient’s
plan.

Conclusion - Possible Solutions

Clearly, the QDRO process is a far more
complicated process might be expected.
Diligent plan administrators will require
detailed, well-drafted QDRO’s before
accepting the documents as final. Therefore,
family law attorneys might consider one of
two routes in maneuvering through the
QDRO process. The family law attorney can
try to navigate it alone, picking up advice and
information and learning the process along
the way. This way may or may not be more
time consuming than the attorney may wish
to invest in this unfortunate quagmire.

The second route would be to find a specialist
who is experienced in drafting QDRO’s and
completing the QDRO process. For example,
our office frequently drafts QDRO's for
individuals upon referral from their family
law attorneys. In addition, benefits attorneys
prefer to be involved prior to the finalization
of the J&D to ensure adequate drafting of the
terms in the final judgment and decree. The
process can be completed timely, accurately,
and efficiently at a reasonable cost. Based on
the size of the asset that a qualified retirement
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plan usualy contains, eliminating the QDRO
process from the multiple issues that a family
attorney usually encounters in a divorce
setting may be well worth the cost to the
attorney and the client.

While appearing daunting and unnecessarily
complicated at times, the QDRO process can
be handled quickly and with relatively little
difficulty by paying detailed attention to the
language of the Judgment & Decree, filing
the QDRO in a reasonable time after the
Judgment & Decree is finalized, and by
taking care to comply with the statutory
requirements. Attention to these areas, as
well as an eye on costs, can help the process
go more smoothly and quickly, which is great
for the attorney and the client.

Notes
1 2 DOL Fidd Assistance Bulletin 2003-3

Scott Becker is a benefits attorney and co-
founder of Benefits & Business Law Advisors,
PLLC, practicing in Eagan, MN. He has
practiced in the benefits area of law since
1994 and regularly writes and speaks on
retirement and welfare plan issues where he
regularly amazes audiences either with his
knowledge of the minutia of the topic or the
fact that he is so enthused about it. Heisn't
sure which one, but doesn’t worry about it.
Instead he focuses on helping the uninitiated
to better understand the complex area of
benefits law. Scott can be reached at
651-789-1107; sabecker @sabecker atlaw.com.

Handling Real Estate in Family Law Cases

Bob Beutdl

In afamily law case, the real estate is a low
importance, low urgency matter, but it is
one of those things which can come back to
haunt the lawyer later. The last thing a
practitioner needs is a call from a former
client crying that the loan officer says that
the ex- spouse is still in title. It is one of
those moments you regret ever thinking of
a career in the law.

Information Gathering is Essential:

Diligent preparation is the key to avoiding
such problems. Accurate information must
be obtained from the client and from other
sources, which is then confirmed.
Appended to this article is a suggested
checklist for the gathering of such
information. Ask the client to bring
whatever documents might be on hand,

such as the closing file given to the
client a the time of purchase or
refinance. In that file you should find a
HUD 1 closing statement and a copy of the
deed or mortgage.

If the closing file is not available, request
that the client bring in the real estate tax
statement and the mortgage payment
documents. If even these are lacking, use
the street address of the property to start
your detective work.. Note that the
checklist appended refers to information
phone numbers or web sites for a few of
the counties, from which you may obtain
the legal description. However, the legal
descriptions in  the tax records are
notoriously inaccurate.
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A title report prepared by a title company,
an abstractor, or alegal service company is
usually invaluable. At to the minimum,
you should get an owners and
encumbrancers report. This should show
in what names the client and spouse hold
the title and any outstanding mortgages
against the property. Even better is what is
referred to as a “two owner” report, which
will show a little history of the property.
These reports typically cost $75 to $100.

You or the client should order an
assumption statement or a payoff statement
from the mortgage holder to confirm the
balance due, escrow balances, monthly
payments, defaults, and other pertinent
information. There is normally no charge
for obtaining this information, except for
expedited fax or delivery service.

Drafting:

When drafting the summons and petition,
assume the worst, meaning that jurisdiction
must be obtained by publication or that the
other party will not be cooperative. Both
the summons and of the petition must
contain the full and accurate legal
description of the real estate and the
petition must pray for in the disposition
thereof, although you need not demand an
award to the petitioner.

Confirm and cross-check all available
information to determine correct legal
description, purchase of adjoining lots,
sale of parcels, existence of easements,
etc.

There are a variety of options in
negotiating the marital termination
agreement or requesting the disposition by
the court:

1. Outright award to one of the parties.
2. Award to one of the parties with alien
to the other:
a. Fixed dollar amount lien, or
b. Floating lien with value determined at
time of sale.
Interest on alien is seldom awarded;
if it is, the sautory rate on judgments
(Minnesota Statutes 549.09) isusually
employed.
Sale of property and division of proceeds.
Appraisal and buy-out by one party.
Both parties remain in title as tenants in
common.
Both parties continue in title as joint
tenants - seldom allowed. (Useful when
neither party has any close family.)
Mortgage to secure payment of
maintenance and support (Minnesota
Statutes 518.24).

g~ w

Homestead Tax Status:

Homestead Tax Status. (Minnesota Statutes
273.124) Some counties require that after
title is changed in a dissolution proceeding,
the party retaining the occupancy rights must
re-apply for property tax homestead status.

In drafting the marital termination agreement
and decree, use the full and correct legal
description of each parcel.

In every case, the Decree ought to include
the “magic language” which will effect a
transfer of the real estate by the Decree
alone, if necessary, in substantially the
following form:

“Petitioner/Respondent  shall,
after the entry of the decree
herein, execute and deliver a quit
claim deed conveying said land
to Respondent/Petitioner (subject
to a lien in the amount of
SXXXX ). In lieu of said deed,
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the recording of a certified copy
of the decree herein shal
effectuate said transfer.”

The SREDJ statute provides the power of
conveyance, so no additional language is
required.

The best practice is to obtain and record a
quit claim deed from the divested former
spouse as it stops any further action against
the real estate. However, non-cooperation
will not stymie the transfer if the “magic
language” isin the Decree.

In drafting the Decree, you must include
Minnesota Statutes 518.583 Notice on
Capital Gain on Sale of Principal
Residence. This article will not deal with
the tax consequences of the disposition of
real estate in adissolution.

| cannot be too emphatic in urging family
law practitioners to use the Summary Real
Estate Disposition Judgment, Uniform
Conveyancing Blank Form 80.1.2 (old
Form No0.126-M) (Minnesota Statutes
518.191) to minimize exposure of private and
embarrassing information. Despite the fact
that the court file is open to public inspection,
there is absolutely no reason to publish the
parties “dirty laundry” or financial data in
the real estate records. These Decrees are
read by title company and county employees,
and they do furnish meat for coffee room
gossip. In particular, it is shameful to force
the children of abuse or neglect to be re-
victimized by this exposure. The SREDJ
tracks the form of the Decree, so elementary
word processing efforts should produce it
without additional input of data.

If aQuit Claim Deed is called for, be sure it is
daed and signed after the decree is entered
(Minnesota Statutes 519.06). If it signed prior to

the entry of the Decree, title is conceivably ill
subject to marital rights.  In the “subject to”
clause, set out specifically the lien, if any,
awarded to the grantor. The lien is extinguished
by the deed if not explicitly reserved.

If a party’s name is changed in the
Judgment and Decree, use the new name in
the Quit Claim Deed.

Record a certified copy of the Summary Red
Estate Disposition Judgment (or the Decree if
there is no concern over privacy) and the quit
claim deed, if any, as soon as possible to cut
off the effects of State and Federal Tax Liens,
judgments or bankruptcies entered against the
grantor subsequent to the decree. Consider
using duplicate filing copy (sometimes
referred to as an “Attested Copy”) to obtain
filing data immediately.

If there is no deed and the land is Torrens,
deliver a certified copy of the SREDJ or
the Decree to the Examiner of Titles office
for approval prior to filing in the office of
the Registrar of Titles. In some counties,
there is a fee payable to the Examiner of Titles.

Representing the divested spouse:
Double check the MTA, SREDJ or decreg,
and quit dam deed (if you have not drafted
it yoursdf) to insure the preservaion of
your dient’s lien or interest. Follow up on
its recording by noting the recording data of
the SREDJ or decree and quit dam deed
and furnishing that data or copies of the
recorded documents to your client. Review
triggering events with your dient, making
explicit the extent of respongbility you are
assuming or disclaming for acting on the
triggering events. If the youngest childisa
toddler, for instance, your tickler system
needs to be very long range if you retan
responsbility for enforcing alien when that
child turns 18 or 22.
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Protecting your client’s security inter est:
The lien granted in a dissolution is subject to
the prior lien of mortgages or contracts for
deed. Monitor payments on such prior liens
by checking periodically with the mortgage
company or contract for deed seller. Request
notice of default to be sent to your client to
permit curing of default and prompt post
decree motion. File a Request for Notice
(Uniform Conveyancing Blank Form 60.6.1,
old Form 127-M) with the County Recorder
or Registrar of Titles to receive copies of any
Notice of Foreclosure Sale.

Post decree matters:

Judgments for arrears in maintenance and
support must be docketed to become alien on
debtor's real estate. (Minnesota Statutes
548.09 Subd. 1). If real estate is Torrens, the
judgment must also be recorded with the
Registrar of Titles to be a lien. (Minnesota
Statutes 508.63)

Release of Lien:

A lien granted in a dissolution may be
released by:

Quit claim deed (recite ‘ this deed is given
to release that lien granted by paragraph
No. _ in Summary Rea Estate
Disposition Judgment (or Decree) entered
, 20 ;

County, District

Court File No. .
Release of Lien (Uniform Conveyancing
Blank Form 80.1.1, old Form 36-M) One
advantage in using this form is that any
new spouse need not join in.

Removing ex-spouse’s name from the
mor tgage:

The client may find it irritating to receive
payment books and advertisements from the
mortgage company addressed to Mr. and
Mrs. Use the mortgage holder’'s
assumption procedure to reflect the new state

of the title. Contact the mortgage service
company for the application and rules.

“My former lawyer really messed this
up” or how to cure the defects:

Property omitted from the original decree can
be handled by a motion to amend judgment.
Whether notice need be given to the former
spouse depends whether the omission is more
in the nature of a clerical mistake, such as
leaving out the 5 foot strip acquired from a
neighbor to cure a garage encroachment,
which would be a Rule 60 ex parte motion, or
a material omission such as not disposing of
the lake cabin. A SREDJ is what you should
have the judge sign, rather than an
Amended Judgment and Decree, which
might trigger a title company demand to
record theoriginal J & D.

Misdescribed property may be corrected with
a Rule 60 ex parte motion to amend, as with
omitted property, or, if the propety is
Torrens, by a Proceedings Subsequent
through the Examiner of Titles office.

The case of the missing ex-spouse:

The interest of a missing ex-spouse may be
handled by a Motion for Order to sell,
determine apportionment and deposit the ex-
spouse’ s share of the net proceeds in the
Court Administrator’ s office.

Occasiondly, the decease of an ex-spouse
holding a lien will require the appointment of
a Persona Representative by the Probate
Court to release the lien. |If the deceased’s
heirs are the minor children, there will be the
need to appoint a conservator to hold the lien
interest. If, at the time of entering a Marital
Termination Agreement the lien holding
party is in poor health or seriously chemically
dependent and will acknowledge that, you
could appoint a trustee in the MTA to take
ownership of the lien. Whether a court has
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the power to make such a disposition for the
benefit of the children without the consent of
the lien holder is an open question. You
might also want to consider putting time
limits on lien with self executing Statute of
Limitations in the Marital Termination
Agreement and SREDJ and J & D. There
have been afew occasions where the lien has
been paid off informally (that is, without a
sale or refinance occurring), and the lienor
died or disappeared without executing a
release. Many years later, after the title
holding ex-spouse dies or tries to sell or
refinance, no release is obtainable.

Ethical considerations:

A violation of the rules of professiona
discipline may occur if the attorney is not
sufficiently competent or currently educated
in the real estate law related to the dissolution
of marriages. One safe harbor is to associate
with a real estate practitioner to consult with
or refer out the real estate issues. When the
author was in a group office situation many
years ago, his family law colleague required
his clients to have me, or another rea estate
attorney, do the title work and draft the
dispositive clauses and deeds. The family
law colleague had been burned a couple of
times by some of the problems discussed
above with misdescribed property or
recording failures.

Conflict of interest:

Be sure you disclaim to pro se party any
representation or liability for his/her interest
in real estate documents you draft, and put in
writing the strong recommendation that
independent counsel be retained.

Authorities and resour ces:
MSBA Real Propety Section Title
Standard 84
Title Standards 7, 11, 12, 21, 84A and 92

Minnesota Statutes 518.191 and 518.54,
Subd. 5

Searles v. Searles, 420 N.W.2d 581
(Minn. Sup. Ct. 1988) continuing marital
interest in non-titled lands.

Forms Online:
Gengd Family Law: http:/mwww.precticdlav.org/
filedfamilylanv/Ol/formshtm
http ://www. courts. state.mn.ug/districts/
FourthlGeneral/onlineforms.htm
Uniform  Conveyance Blanks hitp  //
www.pradicdlav.orgffilesrealpropertviindex3 .him
Summay Red Edae Digpostion Judgment (Form
80.12, dd fom 126-M) http:/predticdlaw.orgffiles!
familylaw/Ol  /newdiv24 . Htm
Quit Clam Deed (Form 1031, old fom 27-M)
Rdesse of Land from Lien in Maitd Dissolution
(Form 80.1.1, old form 36-M)
Requegt for Notice(Form 60.6.1, old form 127-M) )
The form online is for corporaion, but it can be
changed)
Ramsey County Examiner of Titles:
http://v.co.ramsey.mn.us/et/form.asp

Robert Beutel is a graduate of the
University of Minnesota Law School
(1970). He has worked for an anti-poverty
agency, has been in private practice
concentrating in real estate, and from 1985
to 2005 he was the Ramsey County
Examiner of Titles. In semi-retirement, he
co-counsels on real estate issues. He has
been an active member of the Real
Property Section Legislation Committee for
many years.
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Handling Real Estate in Family Law Cases
Checklig - Real Estate in Dissolutions

|. Before commend ng proceedings

A. Collettinformaiononred estae:

1. Homestead:
Address:
Lega Description:
Source: Copy of Certificate of Title, deed, abstract, mortgage, tax statement or assessor's office
Abstract Property ™~ TorrensProperty ™~
Location of abgract: or Cettificaeof Title No. :

Names of title holders
Date of purchase:
Purchase price
Source of down payment:
Any change in title 9nce purchase
Currert market value
Tax velue
Estimated or appra sed value
Mortgage or contract for deed holder:
Address:
Loan No.:
Balance $ asof , 20
Monthly payment: $
Taxes and Insurance escrowed in payment: $
Property Taxes: $ per year 20
Insurance: $ per year 20
Second Financing:
Other Liens Federd and State Tax Liens, bankruptcy, judgments
Improvements made to this property since purchase:
Vaue $ Source of Funds:

2. Other real estate: (sameinformation)

3. Sdller'sinterest in contract for deed:
Dateof acquidtion: , 20
Principd baance due $ asof , 20
Payor's name and address:
Mortgages or contracts for deed superior to this contract:
Loan No.:

Payments madeby: Seller °~ ORBuyer ™~

Location of 9gned contract for deed:
Location of abdract:
Any assignments:
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B. Confirm and aross-check al availableinformation to determine correct legal description, purchase of adjoining
lots, saleof parcds, existence of easemerts, ec.

To ohtainlegd descriptions from street address and other rd aed property i ssues:

Ramsey County 651-266-2000 WWW.CO.ramsey.mn.us/prr
Anoka County 763-323-5400 Www.co.anoka.mn.us
Dakota County 651-438-4532 www.co.dakota.mn.us
Hennepin County Abstract 612-348-3050 www2.co.hennepi n.mn.us/pins
Torrens 612-348-3070
Copies of Docs/Ctfs of Title
612-348-5139
Washington County Abstract 651-430-6755 www.co.washington.mn.us
Torrens 651-430-6756 *password required*
To ohtain password call
651-430-6755

C. Orde assumption gatement or payoff satement from mortgage holder to confirm bad ance due, escrow
bal ances, monthly payments, defaults, ec.

D. Obtain abgract and/or contract for deed for property awarded to client.

Robert Beutd

Attorney at Law

Retired Ramsey County Examiner of Titles 1985 — 2005
651-699-7392 voice

651-699-6308 fax

bob@anthrolaw.com
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ADDENDUM

When Home is Where the Hurt Is;
Minnesota'sAddress Confidentiality Program K eeps Battered Women Safer

Jenna Yauch

In Minnesota, battered women® account for
over 25% of crime victims.? The proportion
of women who will face violence at the hands
of an intimate partner in their lifetime is
staggering. Many of the women who live in
these abusive relationships end up running,
sometimes for their lives. But women who
leave their batterers are at an even greater
risk of harm than those who stay. Women
who are separated or divorced from their
partners report arate of physical violence that
is fourteen times greater than women who
still live with their partners.> When a battered
woman has relocated, or is in the process of
fleeing, the confidentiality of her location is
of the utmost importance. Batterers will use
any means available to locate their partner,
and if found, she will undoubtedly suffer
violence at his hands. This article thus begins
with a discussion of the importance of
confidentiality in the lives of battered women.

States have long tried to aid battered women
by creating laws that protect their
information, including addresses, medical
records, and name changes. | explore
legislative methods states have historically
used to provide confidentiality and safety for
battered women in Part B of Section I.
Beginning in the 1990s, a new form of
domestic violence legislation emerged
nationally that fundamentally changed
confidentiality laws aimed at protecting
battered women. Address Confidentiality
Programs (ACPs) began in Washington state
and soon spread across the United States;

twenty-four states currently have ACP
statutes. Address Confidentiality Programs
keep the locations of battered women safe
by providing the women with an alternate
address to use in place of their own. Section
Two discusses Address Confidentiality
Programs and describes how they protect
battered women.

It was not until 2006 that Minnesota joined
the list of states with an Address
Confidentiality Program, but when we did,
it was with gusto.* The Address
Confidentiality Program that Minnesota
created provides battered women with safety
and confidentiality and improves upon
similar state laws by, most importantly,
requiring every person, agency, and entity to
accept ACP participants  “designated
address.” Unlike previous ACPs, which
merely required government agencies to
accept the address, Minnesotd s law provides
more comprehensive confidentiality for
battered women's addresses. This is a huge
step forward for battered women in
Minnesota because they are now able to
substitute another address for their true
location in virtually every interaction where
an address is necessary. This substituted
address minimizes the chances of being
located by an abuser, the primary concern
for relocated battered women. Part B of
Section Two details Minnesota's ACP and
examines how the changes Minnesota made
improve the quality of life for battered
women by providing them with additiona
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safety and confidentiality. Minnesota,
though behind in enacting an ACP, is once
again leading the country in its innovation
in protecting battered women. This article
urges other states to look to Minnesota for
leadership and enact similar legislation.

|. Confidentiality for Battered Women

A. Confidentiality is Essential to
Battered Women'’ s Safety

Confidentiality is one of the most essential
needs of a battered woman who has recently
relocated or who is fleeing an abusive
relationship. Battered women need their
information and location kept confidential to
ensure that they are safe from their batterers
who may likely try to find them. If society
created more methods by which battered
women could accomplish confidentiality,
more battered women may feel empowered to
leave their abusive relationships.

Each year, 1.3 million women suffer the evils
of domestic violence including physical
harm, emotional abuse, and other controls
placed on their life by an intimate partner.
1247 women were killed by an intimate in
2001.° Battered women are beaten, kicked,
slapped, burned, punched, choked, and
threatened with any number of weapons.” In
addition, they are attacked verbally by their
batterers who humiliate and insult them
daily.® Many of these women will not escape
their abusive relationships because they have
few resources to assist them in getting away
and staying away safely.®

If a woman is successful in leaving her
abusive relationship, she may be in greater
danger. Domestic violence tends not only to
intensify over time, but also to escalate when
the batterer senses or discovers that he is
about to be left by his partner.’® A battered

woman is 75 percent more likely to be killed
by her abuser when she attempts to leave or
has left her partner, than if she had stayed in
the relationship.* Given this very real threat
of harm, it is not surprising that many battered
women stay with their abusers for years.

Battered women who decide to leave their
abusers face many obstacles.? There are few
resources to assist battered women in leaving
their relationships, and some, like the police,
may cause more harm due to a lack of
understanding of domestic violence. One of
the main concerns a woman leaving her
batterer has is where she will live, especially
if she has children. Housing is hard to come
by and often too expensive, particularly for
women who have never earned their own
income.”® Shelters are an option, but they are
never large enough to accommodate every
battered woman who needs housing and do
not provide the comfort and stability that
battered women and their families need.*
Battered women need to earn money to
support themselves, but without work history
or childcare, this can be a struggle as well.*»

Fleeing an abusive relationship creates any
number of legal questions and numerous
confidentiality issues. Due to the threat of
being located through public records, or even
by receiving medical care, many battered
women will seek to change their identity.'
This sometimes means using the courts for a
legal name change and other times means
unofficially assuming a new name and
identity. There are challenges with either of
these options. Even with a legal name
change, in certain situations the two identities
will remain linked. Employers, for example,
may require background checks of both the
old and new identities.” While the employer
might never use the information attached to
an old identity for harmful purposes, the fact
that the two identities are connected is
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problematic for a woman seeking that very
disconnection from her old identity. Battered
women who want to seek a divorce also face
difficult questions, as this process could force
them to revea their location, either in the
complaint or by appearing at a hearing.'®
Additionally, battered women face danger
from public records that contain their address.
The government is required to give the public
access to such records without a statutory
exemption permitting them not to.”

Due to the reality of domestic violence and
the dangers it presents, keeping certain
information confidential becomes the focal
point of safety planning for battered women
who decide to leave their relationships. A
battered woman's safety hinges on the
confidentiality of her location and keeping
her batterer from locating her. Maintaining
the confidentiality of an address is not an
easy thing to do. There are many situations in
which an address will be requested, and in
some of these, the location needs to be
divulged, such as in accounts with public
utility companies. This danger has compelled
states to step in and attempt to remedy the
situation.

B. Legal Methods to Protect Battered
Women'’s Confidentiality

Prior to the creation of the first Address
Confidentiality Program in 1991, states
used various other legislative means to
protect battered women's locations. Such
laws typically covered situations in which a
battered woman could be compelled to
disclose her actual location, such as
registering to vote or applying for a
driver's license, and allowed for some form
of suppression of a battered woman's
actual address. Such legislation no doubt
achieved its goal of Kkeeping battered
women’'s addresses out of certain public

spheres, but at best, these laws provided
merely piecemeal protection to battered
women. What good is a confidential voting
record if your actual address is still floating
around in cyberspace, or in the file at your
child’' s school?

One common type of legislation that protects
battered women involves the confidentiality
of shelter locations and records. Because
domestic violence shelters are often the first
step battered women take to leave abusive
relationships, it is important that shelter
locations be kept secret, especidly from
batterers infuriated by their partners leaving
them. In New York, for example, the address
of any shelter program applying for state
funding under the Domestic Violence
Prevention Act is kept confidential.®

Furthermore, New York requires that the
address or general location of any structure
that is “anticipated to house a residential
program for victims of domestic violence”
and is included on an application to a state
agency should be kept confidential even if
that program has not yet applied for state
funds.® This purposeful protection of shelter
locations demonstrates the extent to which
the women who reside within them are in
constant danger.

Another category of laws aimed at keeping
battered women's locations safe are those
that suppress addresses in protective order
documents and proceedings. These laws
typicaly include a provision that if disclosing
her address would make the battered woman
or her family members at risk of violence, the
address can be omitted from the petition.”
Frequently these laws also suppress a
domestic violence shelter’s address if this is
the battered woman’s residence at the time
she files the petition.?
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States also protect the location of battered
women by suppressing their addresses in
general records, most commonly in the
context of motor vehicle or driver’s license
records.® But although statutory provisions
for the omission of addresses in these
records exist, the process for getting such
protection is not always easy. For
example, in Delaware to keep personal
information out of Department of Motor
Vehicles records, applicants must submit a
notarized affidavit swearing that they fear
harm from another person.® But even if a
battered woman was to take this step and her
address was kept out of DMV records, there
are always exceptions. For instance, in the
case of Delaware, government agencies
including law enforcement and insurance
providers can dtill access the DMV
information that is otherwise Kkept
confidential.® With these exceptions, there
are ways for a clever batterer to find his
partner—if he is not an insurance salesman or
police officer, he may know one of these
people who could access her location for him.

The existence of statutes providing
confidentiality in voting records shows that
everyone should be able to vote without fear
for their safety. At times these laws are very
general, and allow any person who fears for
her safety, for any reason, to apply to have
her address kept confidential in voting
records. This type of law does not specify
battered women as a group that needs
protection. Instead, all voters can utilize the
law to enhance their own safety. Any number
of people who want to keep their addresses
hidden might use this statute, including
victims of other crimes like stalking, or even
judges who fear retaliation against their
decisions. Other versions of voter safety laws
do indicate the group that they intend to
protect. In Virginia, parties granted a
protective order can put a post office box on

their voter registration instead of their actual
location.® The recognition of voting as an
essential right is enumerated in laws that give
people in fear a means to vote without
increasing that fear.

States have developed numerous other
methods to protect confidentiality that are
universal in nature and that battered women
can use to their advantage. One example is
laws geared toward al crime victims. Alaska
protects the residential and business
addresses and telephone numbers of all crime
victims from public view when this
information appears in government
documents.® Thus battered women in Alaska
who have reported domestic violence (and
thus are crime victims) can trust that their
addresses and telephone numbers in the
possession of law enforcement or the courts
are kept in those places alone. Connecticut
protects information specifically about
victims of sexual-assault crimes®* Because
battered women are often aso victims of
rape, they can be protected under this kind of
statute. While not directly focused on
protecting battered women, such laws are
indicative of the importance of confidentiality
for crime victims of all kinds.

All of the legislation aimed at protecting
crime victims and others who fear for their
safety is laudable. The fact that states have
long been creating means for battered
women to fully participate in life, civic and
otherwise, speaks to the reality that battered
women are often kept from leading full
lives by their abusers. States have
effectively acknowledged the danger that is
a constant for battered women. Yet this
manner of assistance does not offer a battered
woman complete confidentiality. The laws
simply admit that there is a danger in
divulging your location and attempt to
provide a partial remedy.
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1. Address Confidentiality Programs

A. Washington Changes the Face of
Domestic Violence Law

Beginning in Washington in 1991, a new type
of law emerged that would provide battered
women with a greater level of safety, the
Address Confidentiality Program (ACP).
Washington's law represented the first
attempt at a comprehensive approach to
confidentiality for battered women. Now
instead of being allowed to suppress their
actual address in certain limited situations,
battered women could get a substitute address
from the program and use this in multiple
situations. While not foolproof, the ACP
made aleap in the right direction.

Washington’'s Address Confidentiality
Program was created as a reaction to the
possibility that batterers could use public
records to locate their partners' Underlying
this concern is the understanding that some
batterers will go to any end to locate their
partner who has left them, and that public
records are a relatively easy means of doing
so. Public records are an essential part of life,
and things like registering to vote and getting
a driver's license are taken for granted by
people who have no reason to fear for their
safety. Yet these types of public records
contain a person’s address, and thus create a
dangerous situation for battered women.

Washington had a particular reason to fear
the possibilities that public records
provided to batterers. The Public Records
Act in Washington, which was designed to
help the public monitor the government,
provided batterers with a legal means to
find their partners who had escaped and
were in hiding.* Although the Act was
later amended to allow for an exception for
anyone who felt disclosure of their address

posed a safety concern, it proved
problematic in action.® Persons who
wanted their address kept from public
disclosure had to make this request to each
individual government agency, making
absolute confidentiality difficult to obtain.**
The Address Confidentiality Program was
Washington’s way to respond to concerns
about public records and confidentiality;
the state legislature made a law that would
provide battered women with a more
comprehensive approach to confidentiality.

The Address Confidentiality Program in
Washington is an independent program
operated by the Office of the Secretary of
State.® It was the first program in the nation
to use a “state-established substitute address
and mail forwarding system” to protect
battered women from being located by their
batterers.*® The substitute address is the key
to the program. Battered women can use this
address instead of their actual address when
interacting with any state agency. ACP
participants in Washington used the substitute
address in records including driver’ s licenses,
library cards, public utility bills, birth records,
parking tickets, worker' s compensation, school
records, and many more.*

To become a participant in the Washington
ACP, a person has to file an application with
the Secretary of State.® Adults can file on

behalf of themselves, and parents or
guardians can apply for minors or
incapacitated persons.** Most ACP

participants in Washington were aided in
applying by a certified *“application
assistant” who worked at a service agency
or shelter program for battered women and
was trained by the state.”” These application
assistants helped with filling out and
submitting the application after ensuring
that the applicant could *“appropriately
make use of the program.” +
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To be certified in the ACP, an applicant must
swear that she or the person for whom she is
applying is a victim of domestic violence and
fears for her safety.”” The applicant must also
designate the Secretary of State as her agent
for service of process and receipt of mail.”®
This step is taken so that participants cannot
use the program to avoid legal
responsibilities; participants cannot evade
service because it can be made on the
Secretary of State. The application aso must
include a mailing address where the applicant
can be reached and the address that is to be
kept confidential.** One of the most crucial
requirements for participation in the ACP is
that the applicant must reside in a location
unknown to her abuser.” Because the ACP's
protection of addresses is only proactive and
old public records are not expunged, if an
applicant was living in a location her abuser
already knew about, the protection would be
moot. The program is required by statute to
certify every applicant who submits a
completed application.*

In essence, Washington’s ACP provides the
substitute address that battered women use in
their interactions with state and local
agencies, forwards first-class mail to
participants, and alows confidential voter
registration and marriage records. The voting
provision is of particular importance.
Washington accomplished this by allowing
ACP participants to become “protected
records voters,” thereby keeping their
addresses off the voter rolls.*

There are only three circumstances under
which Washington’s ACP can legally divulge
a participant’s address. An address can be
disclosed at the request of a law enforcement
agency or a court order.”® Washington
believed that there was a “significant policy
reason” for alowing these exceptions,
namely that law enforcement officers need to

be able to locate criminals and the court
needs to be ale to locate parties in
litigation.” Additionally, Washington allows
for the disclosure of information for the
purpose of verifying participation, but in this
case the state may only “confirm information
supplied by the requester.” 3 This exception
is actually the most dangerous of all three.
Washington's Administrative Code specifies
the manner in which disclosure is to be made,
and places limitations on the ability of law
enforcement to access the information. For
instance, a request for a participant’s actual
address from law enforcement must be on
agency letterhead, contain the signature of the
chief law enforcement officer, and state the
reason and purpose for the request>* This
provides battered women with some degree
of safety from batterers who are law
enforcement officers. But the third exception
creates the possibility that a batterer could
telephone a staff person at the ACP program
and ask them to verify that their partner isin
the program. Under the statute, nothing
would keep that staff person from verifying
the information they were given. And
although this information in and of itself
may not be damaging, the batterer would
now know for certain that his partner is
living in the state. If he had any other
information to offer the staff person, who is
to say they would not verify other data
crucial to her confidentiality?

Since 1991, twenty-three other states have
passed Address Confidentiality programs.®
The spread of the model across the nation
suggests not only the continued problem of
domestic violence, but the efficacy of the
program a providing at least some
protection for battered women. As ACPs
have developed, additional components
have been added and are now standard,
such as specifying a procedure for
withdrawing from the program.®
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Additionally, there has been a movement to
broaden the prospective membership to
more than just battered women. Now, most
states allow survivors of sexual assault and
stalking to apply as well.* Along with
making the program accessible to more
groups of people, some states have
included requirements that applicants to the
ACP must prove their status as a victim of
domestic violence, sexual assault, or
stalking by including police reports or
sworn statements by third parties.>

B. Minnesota s Address Confidentiality
Program

1. Passage. In 2006 the Minnesota
legislature passed Minnesota Statute 8 5B
authorizing the state’'s own Address
Confidentiality Program. The legislature
noted that the purpose of the ACP is to
“enable state and local agencies to respond
to requests for data without disclosing the
location of a victim of domestic violence. .
. and to enable program participants to use
an address designated by the secretary of
state as a substitute mailing address.”
The statutory language of 8 5B was drafted
by Beth Fraser, Director of Governmental
Affairs of the Secretary of State; Bert
Black, Legal Advisor of the Secretary of
State; and Lonna Stevens, Director of the
Sheila Wellstone Institute.> A deliberate
effort was made to draft and pass the
statute in skeletal form, as a frame for the
administrative rules that would guide the
operation of the program within the
Secretary of State's Office. The fact that
Stevens, an advocate, was included in the
process from the beginning signals that
Minnesota strived for a policy centered on
battered women's needs and redlities,
which was furthered by giving advocacy
groups a voice in the decision-making
process.

Another example of Minnesota' s cooperation
with advocacy groups occurred when the
Secretary of State wanted to include statutory
language criminalizing applicants who made
false statements on their applications to the
program. Stevens and other advocates found
such provisions antithetical to the bill’s
underlying purpose, and preferred to use
other means to discourage and handle false
statements on applications, such as using
trained application assistants to screen for
appropriate applicants. In the end, the
criminalizing language was not included
after strong urging from the advocates

involved in the drafting of the bill.
2. Structure and Operation.
Minnesota's Address Confidentiality

Program provides latitude to people seeking
participation in the program. Victims of
domestic violence, sexual assault or stalking
al qualify and if a minor or an incapacitated
person is a victim of one of these crimes,
someone can apply on the minor’'s behalf.
Minnesota does not require any proof that the
applicant is a victim of these crimes, but
rather trusts that only those who truly need
the protection-and hardship-of the program
will apply. Minnesota additionally allows
any person who is afraid for her safety to
apply to the program.® Although most
applicants may be women, there is no
reason that men cannot apply for the
program if they fear for their safety.

Applicants to Minnesota s ACP must utilize
persons designated as “application
assistants,” who are typically employed by a
service agency that works with battered
women® and have gone through an
application process and training.® This
requirement serves a least two main
purposes. First, application assistants
function as gatekeepers for the program so
that the ACP cannot be used to evade law
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enforcement. In Minnesota, the specific fear
was that sex offenders would enroll in the
program. While an assistant would never turn
away a person who could benefit from the
program, her training and experience enables
her to screen out persons who might be
applying for inappropriate reasons. Another
important function of application assistants is
to give applicants information about how the
program operates and about other resources
available to them. The application assistant
requirement may seem like an unnecessary
burden, but it ensures that applications will be
complete enough for program certification.
The Secretary of State's Office plans to ease
the burden of this requirement by ensuring
that there are trained application assistants in
al areas of the state and by posting the
application assistants’ locations online.

The application for Minnesota's Address
Confidentiality Program includes the
applicant’'s name, date of birth, and a
listing of all minor children in the
household.®* The applicant must state that
she is not applying to avoid prosecution for a
crime and that she has survived domestic
violence, sexua assault or stalking, or that
she fears for her safety.®? On the application
she must designate the Secretary of State as
her agent for service of process and receipt of
mail.® The application must include amailing
address and telephone number where the
goplicant can be reached, as well as the actual
address or addresses that the applicant is
seeking to keep confidential.* The applicant
must acknowledge if she is involved in any
pending civil or criminal legal actions.®

When a completed application is received,
the Address Confidentiality program certifies
the applicant to use the substituted address
for four years® Within two days of
certification the program sends each
participant an identification card to be used to

prove participation in the program and
establish the substitute address. These cards
include the participant’ s name, the substitute
address, certification expiration date, and a
space for the signature of the participant.t’

During the four years of certification, a
program participant may choose to leave the
progran and may do so by completing a
withdrawal request.® This option alows for
participants who no longer feel the program
suits their needs to cease their participation
formally. When the four years have elapsed,
participants have the option to renew their
certification in the program by filling out an
application nearly identical to their initial
one® Participants can also be cancelled from
the program by the Secretary of Stae if their
mail cannot be delivered to their actud
address or if they do not notify the Secretary
of State of a change in information such as
moving to a new address.® In these two
situations, a participant who is cancelled from
the program may regpply and be recertified.
The only situation in which a participant may
be cancelled and not allowed to regpply is if
she is found by a court to have knowingly
provided false information when agpplying to
the program.™

When an ACP participant is asked for her
address, whether this request is from a
person, business, public agency, or any other
entity, she can direct them to use the
designated substitute address listed on her
ACP card. When this request is made, “[¢€]
very public or private person or entity shall
accept the designated address as the true
address of the program participant.” "> When
presented with an ACP identification card,
the person or entity is to assume that the
person with the card is an ACP participant.”
Participants are not required to respond to
inquiries about their participation in the
program.” If persons or entities have
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guestions they are to direct them to the
Secretary of State’ s Office.

Minnesotd's ACP will only provide access to
information about a program participant when
required to do so by court order. The
adminidrative rules indicate that the Secretary
of Stae will establish a process for law
enforcement agencies to access this
information, but only after a court order has
been granted.® There are situations where a
person or entity will have alegitimate need for a
paticipant's address. For instance utility
companies need to know their customer’ s actual
address to provide services. There are other
circumgtances where federal law requires an
actual address. In these cases, the administrative
rules suggest the entity should only use the
portion of the address needed to provide
services, which may allow for the name to be
kept off the record.”” Also, Minnesota urges that
these entities should only use the actual address
when absolutely necessary to do s0.

Under Minnesota's ACP, a participant can
also register to vote safely and become an
ongoing absentee ballot voter.” Under this
provision, the participant’s name will not be
included in the statewide voter registration
system. If a participant has aready registered
to vote the Secretary of State will provide a
form letter to send to the county auditor
requesting that her voter record be removed.
The Secretary of State has established methods
to ensure that ballots of program participants
arehandled by as few persons as possible.

3. Minnesota's Leap Forward.
Although Minnesota’s Address
Confidentiality Program was patterned on
others, including Washington’s, this law
takes confidentiality to another level and is a
huge step forward for battered women. In
contrast to other states, Minnesotds law
provides battered women with more safety.

The largest and most important difference in
Minnesota's law is the requirement of every
person or entity, public or private, to accept
the designated substitute address, a departure
from the previous trend of requiring only
public agencies to accept the address®
Minnesota is the first state to take this step
and extend the requirement beyond
government agencies. This development
means that if a battered woman is asked for
her address—by her hairdresser in order to
send her coupons, when gpplying for college,
when applying for a store credit card—she
can give the designated address as her own.
This limits the methods that her batterer
can use to find her, which provides not
only a greater level of confidentiality, but
in turn greater safety and peace of mind for
battered women.

When Washington created the first ACP, its
concern was that batterers could use public
records to locate and harm their partner.® It
was natural for Washington to focus its ACP
on public agencies and require that only
state and local entities use the substitute
address; this solved the issue of batterers
locating women through public records. As
time went on however, it became clear that
there are many other avenues to a person’s
address and that any of these create danger
for a battered woman. Under Minnesota' s
law, any person or entity that asks for
addresses is compelled to accept the
substitute address of ACP participants as a
real address. The designated ACP address
will be the same for every Minnesota ACP
participant, although a unique identifier will
be used for the sorting of mail by the
program. Because most ACP participants
will present their ACP card as proof of their
address, persons and entities they interact
with will necessarily know that they are in
the program. But, where a participant’s
address is used in documents or entered into
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computer systems, it will only appear as the
designated program address; it cannot ever
be used to locate her.

Another new development in the Minnesota
ACP is the apparent refusal to give state
agencies blanket access to ACP participant
information through specific exemptions.
Some states exempt certain agencies from
their ACP program, and almost all states
exempt their law enforcement agencies.®
Minnesota's program took another stand
for battered women by stating that they will
only divulge a participant’s information by
court order. While the proposed rules for
the program say that the Secretary of State
will establish a process by which law
enforcement agencies can access the
information, it still requires a court order,
which acknowledges that police officers
can be batterers and that granting a blanket
exception to any group is bad practice.®

Minnesota s ACP also makes the program
as helpful as possible. Asking whether an
applicant is involved in pending legal
action may appear unnecessary, but it is the
response to this information that proves
helpful. If an ACP participant is involved
in legal action when she becomes certified
in the program, she must utilize form
letters provided by the program to inform
the other parties of the legal action that she
has a new address status.®* This step may
seem to be a hassle, but it will improve the
confidentiality of a battered woman's
information. The form letters signal that
she should only be contacted a the
substitute address from that point onward
and ensure that she will not have to use her
actual address for service of process. These
letters are used to communicate with other
parties in litigation, not with the court. But,
unless the court directs otherwise, there is
no reason why the court’s documents could

not utilize the substitute address instead of
aparticipant’s actual address as well.

There are other elements of Minnesota s
ACP that should be followed by subsequent
states creating ACPs. As other states
before, Minnesota’'s ACP is open to more
people than just battered women. To
successfully apply to the program, a person
must state that they have survived domestic
violence, sexual assault or stalking, or that
they are in fear for any other reason.®
Allowing for broader membership is a
positive addition to the ACP model. While
the program may be most useful for women
fleeing violent relationships, it makes little
sense to limit eligibility and exclude others
who have safety concerns. No one should
be kept from the benefits of the program
who rightfully needs them.

Minnesota's ACP should also be a model
because of its lack of a requirement that
applicants prove their victimization.
Minnesota does not require any evidence to
establish that the applicant is truly a victim
of domestic violence, sexual assault or
stalking. Other states require different
kinds of proof, including sworn statements
or police reports. Not every battered
woman will have reported the abuse to law
enforcement. Minnesota assumes that
applicants to the program are telling the
truth, and that entering the program
requires numerous sacrifices that are not
entered into lightly or by any person who

does not truly need the program’s
protection. Although in other legal
contexts, battered women may be

compelled to prove their victimization, in
this situation where a service s
voluntarily requested, the requirement for
battered women to prove their abuse is
unnecessary.
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All future ACPs should follow Minnesota's
model of voting safety for participants. The
Minnesota ACP recognizes that voting is an
essential right of American citizens and that
battered women often do not vote out of fear
of being located. Minnesota’ s program allows
for battered women to become ongoing
absentee ballot voters® But the Minnesota
ACP takes even more steps to ensure voting
safety. When battered women who are
dready registered to vote apply to the
program, their application assistant will
provide them with a form letter to send to
their county auditor requesting that their
voter record be removed.f Although this
seems like a small step, voter records are easy
for the public to access, and without help
from the ACP, battered women may not
know the danger their voter records could
cause, or may not know what steps to take to
remove their voter records.

In the future, states drafting ACP
legislation should include domestic
violence advocates in the process as
Minnesota did. In the drafting of both the
ACP statute and the administrative rules
governing it, Minnesota’'s Secretary of
State’s Office gave domestic violence
advocates a voice and a place at the table.
In addition to Stevens from the Sheila
Wellstone Institute, representatives from
the Minnesota Coalition for Battered
Women were involved with the drafting of
the administrative rules. The advocates
participation provided the Secretary of
State staff with critical information about
battered women’s realities and what they
need from aprogram like the ACP.

Because Minnesota's ACP has yet to be
fully implemented, there are certain
unknowns about the program’s operation.
Even though by law all persons and entities
have to accept the designated address of an

ACP program participant, there is no way
for the Secretary of State to enforce this.
Participants have ACP identification cards
as proof of their certification, but this does
not mean they will not be hassled and
guestioned about the program. It is likely
that participants will have to be their own
advocates in getting people and entities to
accept the substitute address. But,
participants are backed by a program and a
law that supports them; Minnesota's
battered women who choose to enter the
ACP will be safer than they could be
anywhere else in the country.

Conclusion

The problem of domestic violence has not
gone away since Washington created the first
ACP in 1991. The objective of an ACP is not
to lessen the occurrence of domestic violence,
but to aid those whose lives are endangered
because of it. Battered women are only as
safe as their location. And while states have
tried different means of keeping battered
women’'s addresses safe, the most
comprehensive approach is an Address
Confidentiality Program. Minnesota's ACP
is the best in the field and provides the most
safety possible by mandating that all persons
and entities accept the designated address.
For this reason, Minnesotas Address
Confidentiality Program should serve as a
model for other states who are working on
ACP legislation.
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Eublished as Minn. R. 8290.0300(1)(D) (Supp. 2007).
3 32 Minn. Register 966 (November 26, 2007), to be
published as Minn. R. 8290.0300(1)(E) (Supp. 2007).
% 32 Minn. Register 966 (November 26, 2007), to be
published as Minn. R. 8290.0300(1)(F)-(G) (Supp.
2007).

6 32 Minn. Register 966 (November 26, 2007), to be
published as Minn. R. 8290.0300(1)(J)-(K) (Supp.
2007).

€ Minn. Stat. § 5B.03(3) (2006).

67 32 Minn. Register 967 (November 26, 2007), to be
published as Minn. R. 8290.0400(4) (Supp. 2007).

% 32 Minn. Register 969 (November 26, 2007), to be
published as Minn. R. 8290.0800 (Supp. 2007).

% 32 Minn. Register 968 (November 26, 2007), to be
published as Minn. R. 8290.0500 (Supp. 2007).

O Minn. Stat. § 5B.04(b)-(c) (2006).
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reach. To ensure that cancellation for providing false
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guilty of perjury for thisto happen.
232 Minn. Register 971 (November 26, 2007), to be
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5 32 Minn. Register 971 (November 26, 2007), to be
%ublished asMinn. R. 8290.1100(3) (Supp. 2007).
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732 Minn. Register 971 (November 26, 2007), to be
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Minn. Stat. § 5B.06 (2006).
8 Minn. Stat. § 5B.05 (2006).
81 See supra n. 29 and accompanying text.
82 Most states with ACPs give a statutory exemption to
their law enforcement agencies which alow disclosure
of participant info. See California (Cal. Gov. Code
Ann. 8 6206), Kansas (Kan. Stat. Ann. § 75-451),
Louisiana, Maine (5 Me. Rev. Stat. Ann. § 90-B).
Other states ACPs establish a process by which any
government agency can request exempt status. See
Connecticut (Conn. Gen. Stat. § 54-240a), Florida
(Fla. Stat. § 741.403), Maryland (Md. Fam. Code Ann.
§ 4-519).
8 32 Minn. Register 971 (November 26, 2007), to be
published as Minn. R. 8290.1100(3) (Supp. 2007).
8 32 Minn. Register 967 (November 26, 2007), to be
published as Minn. R. 8290.0400(7)(A)-(B) (Supp.
2007).
& Minn. Stat. § 5B.03(1)(2)(i) (2006).
8 Minn. Stat. § 5B.06 (2006).
87 32 Minn. Register 972 (November 26, 2007), to be
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Jenna Yauch is a senior at Hamline
University. She is a Social Justice and
Legal Studies double major and Sociology
minor. Jenna will be presenting her work
on Minnesota's Address Confidentiality
Program at the National Conference for
Undergraduate Research in Maryland this
spring. After graduating in May, she is
looking forward to continued work on
domestic violence advocacy this summer
and entering law school in the fall.
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EXTRAS

Family Law Bush League

Jade Johnson

The Family Law Bush League arose out
of the Academy of Matrimonial Lawyer’s
“Divorce Camp 2005,” after a number of
younger and/or newer family law
professionals thought it would be
beneficial to see each other again outside
of the courtroom.

Originally, an e-mail was sent to the
Divorce Camp 2005 attendees, and a
group met for a happy hour in November.
Since then, the Bush League has
averaged an event every other month. We
try to rotate professional development
events that include guest speakers on
relevant topics to our practice area with
social events like bowling, golf,
Canterbury Park, happy hours, and poker
tournaments designed to build
relationships and collegiality among our
members.

At present, we have grown to 60+
members. Our mission statement
provides that our goals are to promote
professionalism, competence, integrity
and collegiality among emerging
Minnesota family law professionals. We
hope to continue to achieve these aims
though our social and educational events
and through new projects currently being
developed.

Membership is limited to attorneys and
other professionals with ten (10) years or

less of family law practice experience,
and who devote at least 75% of their
practice to family law. The Bush League
recently drafted by-laws, and are in the
process of creating a website. Our
Divorce Camp Golf Tournament in 2007
was a resounding success, and events are
planned through the first quarter of 2008.

The Bush League contacts its members
through email and evite. It is a great way
for the newer members of the family law
professional community to communicate
with one another about open jobs,
professional and family announcements,
and pro bono and volunteer possibilities.
We are also able to support one another’s
practice and answer peer-to-peer
guestions and provide other resources.
Our membership also includes a number
of Minnesota’' s “Rising Stars.”

A question that the Bush League often
receives is: "Where did the name come
from and does it refer to the current
presidential administration?' The “bush
league’ is actually a baseball term,
referring to minor leagues or people that
have not yet been called up to the “big
show;” it was chosen to demonstrate both
that the group was new and that they
were eager to learn and become involved
in the family law community. “Bush
League” also reflects our sense of humor!
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The current board of directors conssts of:

Co-Chairs

- Samantha Gemberling

- Scott Rodman
Secretary/Event Planner

- Jade Johnson
Treasurer

- Zachary Kretchmer
Professional Liaison (Non-Attorney
Repr esentative)

- Mitch Irwin
Recruitment Chair

- Bill Casey

The Bush League is a developing and
continually growing resource for
younger and/or newer family law
professionals, and the collegiality our
members achieve with other members
will continue to benefit their practice
for many years to come. For
information regarding joining the
Family Law Bush L eague, contact Jade
Johnson at jjohnson@nbjlaw.com.

Helpful Websites for Solos and Small Firms

Linda \Wbld

As a solo practitioner, | have always found
it advantageous to lessen my workload or
research time through the use of useful
websites. | have collected an array of them
below that you may find helpful too. |
make no guarantees as to their convenience
to your practice but worthy of some
exploration on your part to make such a
determination. Let me know what you
think and feel free to offer some “gems” of
your own for future issues of the Family
Law Forum.

You can access all Minnesota bankruptcy
filings a www.mnb.uscourts.gov. This site
provides much information and also allows
access to the filings through a system
called PACER. They charge a nominal fee
per page (8 cents) for accessing information.
You can directly access PACER a:
http://pacer.psc.uscourts.gov/

Minnesota Occupationd Daa & Employment
Statistics homepage data tool allows you to sdect,
view and download data for multiple occupations
andlor regions and be accessed a: http//
www.deed.state mn.us/imi/tools/oes/default.aspx

The Secretary of State maintains a list of all
Minnesota legal newspapers at: http:/
WWWw.sos.state.mn.us/docs/Inews052006.x1s
they are listed by county, name of newspaper,
address and phone number.

Minnesota Housing Finance Agency webpage for
information on foreclosure assstance can be
accessed at:  http:// www.mnhousing.gov/
consumershome-owners/foreclosure/index.agx

A legal resource that assists low-income clients
is http:/lawhelpmn.org/. It offers information
and resources in several languages and topics.
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Free Anti-virus protection software can be found
a: http:/free.grisoft.com/doc/hep/us/. Additional
protection downloads for anti-spyware, anti-
gpam and firewall can be purchased for nominal
cogts a the same website.

Determining the death of an individual can be
found on the Social Security Death Indices
site at: http://ssdi.rootsweb.com/.

To report mail theft, mail fraud, identity theft,
false change of address and unsolicited
sexually oriented advertising online:
http://postalinspectors.uspis.gov/contactUs/
filecomplaint.aspx

GovBenefits.gov is the official benefits website
of the U.S. government, with information on
over 1,000 benefit and assigance programs,
including both state and federal programs. By
checking off items on ther benefits
guestionnaire, you can find the benefits
programs that will assist your clients. Find the
onlinesite at http:/Awww.govbenefits.gov.

Notice of Income Withholding can be found
at:  http://www.acf.hhs.gov/programs/cse/
forms/OM B-0970-0154.pdf.

Currently, U.S. Customs and Border
Protection (CBP) officers may accept oral
declarations of citizenship from U.S. and
Canadian citizens seeking entry into the
United States through a land or sea border.
However, as of January 31, 2008:

Oral declarations of citizenship alone
will no longer be accepted

U.S. and Canadian citizens ages 19
and older will need to present a
government-issued photo 1D, such as
adriver’s license, along with proof of
citizenship, such as a birth certificate
or naturalization certificate

Children ages 18 and under will only

be required to present proof of
citizenship, such as abirth certificate
Passports and trusted traveler program
cards - NEXUS, SENTRI and FAST -
will continue to be accepted for cross-
border travel.

All existing nonimmigrant visa and passport
requirements will remain in effect and will
not be atered by this change.

DOS reminds the public that the current
turnaround time for a passport is four to six
weeks, so Americans planning international
travel may wish to apply now.

For information on obtaining a U.S. Passport visit
www.travel stategov or call 1-877-487-2778.
Speaific documentation requirements for land, sea
and ar travel may be found a www.cop.gov/xp/
coov/travel/vecation/reedy set go/. Much more
helpful information can be found on thissite.

The Hennepin County Law Library,
located in the Government Center on the
24™ floor, offers some unique benefits to
those who become subscribers:

Accessto Lexis a the library

No limit on the number of items
that may be checked out;

Invoicing for fax, photocopy and e-
mail requests -- first 20 pages per
week are no charge;

No chage to atend
sessons, and

Access periodicd indexes from
office or homeviathe Internet

traning

For an annua fee of $60 for resident
attorneys and $70 for non-resident attorneys,
you can become a subscriber. You can find
the form and information at:
http://hclaw.co.hennepin.mn.us/screens/
membership.html
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Three Poems:
Portia Explainsthe Mirage on the Road,
Portia’s Cowboy Divorce, Opening Arguments

Susan Sevens Chambers

Portia Explains the M irage on the Road Ahead Portia’s Cowboy Divorce

When | talk of a settlement He wears boots that ride up

without atrial, half the length of hislong legs.

shecries. Fluorescent lights bounce off his hat,

So | begin again, strategies eyes hidden in the shadow.

For the upcoming hearing date. Her face is two decades older than her years.

Shecries. She stubs out one cigarette, lights another.
They stand in my waiting room

Her face wears her agony. among ferns and slick magazines.

| cannot get her to shift, They ask mefor a quickie divorce.

layers of mistrust prevent

her from helping herself. | watch their faces

We must proceed to pretrial while | discuss the conflict,

or sign an agreement. explain | can only talk to one.

Each takes strength

she seemsto lack. Everything in their life has been quick:
their meeting, the kisses acrossthe many bars,

Her calls distress my assistant hustling past Texas Line Dance buddies

who thinks she attacks me. to wake up the justice of peace,

But thisis just pain, their fights as they trucked across state lines.

it pours out of the phone,

These tears do not improve her | see his eyeswhen | tell them my fee

outlook, only swell her face, will be around three thousand dollars.

cloud the road before her. Coughing she snatches up her jeans jacket.
Asthey back out he says they might just

| tell her 1 will help, take some time on thisone,

but my soundswaver on her highway, maybe give the marriage another week.

she hasno faith in their image.

I must push her through.

After we have passed the mirror

snewill see,

you can take the path

and not tumble into the shiny lake.
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Opening Arguments

Cdl me Portia. Look at

the three caskets in front of us.
| am buried deep inside one.
Select wisely when you lift
one heavy lid.

The journey you choose isdifficult.

I come to show how poplar leaves

can flick silver next season.

| help you hear the cardina’s spring call
Warbling across a snow shrouded field.

| am Portia.

Mercy drops into my middle name

| strain to sing with the same quality

as the river from my home in the woods.
Those sounds help me through

cement days.

Some mornings | wake, eager

to come to you, certain thisis a day
sun will keep my back warm;

last night’s sleet forgotten.
Somedays | plunge into your swamp,
certain | will pass through without
muck splattering my hem.

At night | drag home.

| am Portia. If | did not come,
your penalty could go higher,
carve deeper against your heart.

I know this, asthe robin knows
The placement of her nest shapes
al her coming summer days.

Today | stand up for you.

The judge on his high bench frowns,
Counsel to my left snickers

Behind a skuzzy moustache.

| look at you and begin.

Susan Stevens Chambers
has practiced family law
for the past 28 years. She
recently retired from her
law firm to devote her
time exclusively to
alternative dispute
resolution; mediation, |
Early Neutral Evaluation
and Expediting. She has
been a long time poet and is published in
many anthologies, and won numerous
awards in contests. She also teaches poetry
and speaks around the country.
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