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Greetings from the Chair 

Christina Weber 

 
 
 

 

 

 

 
 

I hope that by the time you are reading this, the weather is a warm and balmy fifty degrees.  It 
goes without saying that this winter has proven to be challenging for many of us.  Although I 
wanted nothing more than to stay indoors during the several massive snow storms we have 
endured this year, the New Lawyers Section has kept me on my toes and out amongst the living. 
   
We are holding an event called “Fashionably Social:  Lawyers Representing the Latest Trends” 
on March 31st.  The event will feature several of the latest trends for young attorneys both 
inside the courtroom and for those rare moments when we find ourselves with free time.  A big 
thank you to our sponsors, Minnesota Lawyers Mutual Insurance Company, Rubicon Mortgage, 
David Abele, Realtor, ExamWorks, and Dan Stoudt State Farm Insurance Agency.  Also, many 
thanks to the models, all of whom are attorneys, and the New Lawyers Social Chair, Anne 
Stoudt, who are making this event possible. 
 
The next event we have planned is the annual spring Tri-Bar Social, which will occur on May 5, 
2011 from 5:00 – 8:00 p.m. at Brit’s Pub in Minneapolis.  The event is jointly sponsored by the 
New Lawyers Sections of the MSBA, RCBA, and HCBA.  Admission is $10, all of which will 
be donated to Teens Alone, a local organization assisting teenagers who find themselves in 
many difficult situations.  Please come join us for what will prove to be a fantastic event held 
on the roof top of a fine local establishment!   
 
The year has continued with may great and free CLE opportunities for our members.  Since the 
last publication of the Hearsay, we have sponsored CLEs in the areas of estate planning, family 
law, effective witness preparation, how to prepare a DWI case, and an ethics presentation.  We 
have several additional CLE opportunities to round out the bar year in the areas of bankruptcy 
and considerations in starting your own practice.  We will also be hosting a program with the 
Civil Litigation Section on effective deposition techniques.  The CLE will be held at the St. 
Thomas School of Law on May 5, 2011, immediately preceding the spring social.   
 
More information can be found about any of these upcoming events by going to the New 
Lawyers’ page on the MSBA website.  If you have any questions about the Section, its 

activities, or how you can become involved, please contact me at 
cweber@wilfordgekse.com or 651-209-3300.  Our next meeting will be held 
on April 14, 2011 at 5:30 p.m.   
 
 

Christina Weber, is the chair of the New Lawyers Section and an attorney 

with Wilford & Geske in Woodbury.  You can reach Christina at 

cweber@wilfordgekse.com or 651-209-3300.   
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So You Want To Start A Blog? 

Tips and Techniques to Starting a Blog 
 

Jennifer Santini, Jamie Held, Maggie Green, Jayne Sykora  

In the past decade, blogs have become 
increasingly more prominent as a medium 
from where we seek news and information.  
Blog topics range from sports and celebrity 
gossip to politics and breaking news to self-
help guidance and personal diatribes. 
 
With the struggling economy, people and 
businesses have been furiously trying to find 
ways to gain exposure to potential customers, 
clients and/or referral sources.  Blogs have 
gained recognition as a great way to market 
yourself or your business, in order to gain this 
exposure. With this in mind, the four writers 
of this article decided to start a blog. 
 
We are all solo or small-firm practitioners 
who hung our shingles within the last year. 
We quickly understood the importance of 
networking and marketing to ensure the 
success of our firms.  We knew that having a 
blog was one way to market our practices but 
we also knew that maintaining a blog would 
be a large undertaking for each of us 
individually.  The four of us often talked 
about issues related to blogging. Ultimately, 
Maggie Green had the brilliant idea to join 
forces and create a collaborative blog. 
 
With the four of us contributing content, the 
daunting upkeep of a blog is much more 
manageable, since we are all building our 
practices and have to keep up on current clients. 
Yet, we knew we still had to devote extensive 
time at the onset to ensure its success. 
 
Our choices were right for the four of us, but 
you may decide to go a different route.  

Nonetheless, for those of you considering a 
blog of your own, we have identified the 
following questions and points of advice, as 
we know firsthand the amount of work it 
takes to get one off the ground. 
 

1. What is your focus, who is your target 

audience and how do you intend to 

distinguish your blog?  

 

Technorati, a blog search engine, claims to 
track approximately 1.25 million blogs (http://
technorati.com/blogs/directory/). With a 
number like that – how are you going to 
distinguish your blog from other blogs?  Ask 
yourself: What will be the focus of your blog?  
Will it focus on a specific area of law?  Will it 
focus on business management practices?  Will 
it become more of a personal diary to capture 
your life as a lawyer or will it be more of a legal 
resource website? Are you targeting potential 
clients, peers or referral sources? 
 
Understandably your blog topics will likely 
overlap with other blogs, since there are only so 
many topics and issues on which to write.  
However, if there is a different angle from 
which you can write or a niche on which to 
focus – be sure to highlight the differences or 
uniqueness in some way.  People will want to 
know how the information you offer is different 
from what they can get from some other site. 
 
Additionally, you will want to find ways to 
market your blog to attract readers.  
Traditional ways are of course utilizing social 
media networks such as Twitter and Facebook.  
We utilize both methods and have made great 
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connections with them.  Not only do we actively 
promote our blog but we also continually 
express interest in other blogs through these 
outlets.  Doing so has provided us with 
opportunities to guest contribute to these other 
blogs and attract guest authors to our blog. 
 

2. What is the name of your blog and how 

do you want it to look?  

 

It could be that all four of us are extremely 
particular or it could be that because all four 
of us had to reach a final agreement, but these 
two items – name and aesthetics – took a 
great amount of time to decide when we 
began creating our blog.  We all felt strongly 
about choosing a name that captured the 
essence of our blog and even when we finally 
agreed upon our first choice, it turned out that 
particular domain name would cost us 
roughly $20,000.  Alas, we returned to the 
drawing board.  When choosing a name ask: 
can people spell the name, pronounce the 
name correctly and does it relate to the nature 
of the blog?  Even then, you may not be able 
to secure your preferred domain name, so it is 
advisable to think of several back-up choices. 
 
As for the appearance of the blog – the 
ultimate goal should be to create an enjoyable 
reading experience for your audience.  Hard 
to read font, distracting graphics and drab 
color tones will be one of the fastest ways to 
lose readers.  We have all been told not to 
judge a book by its cover, but we all know 
people do.  Design your blog to attract readers 
aesthetically and then retain them with its 
content. 
 
The name and look of the blog are an 
essential part of marketing and branding, 
which is an extension of marketing and 
branding yourself.  Just as you wear a suit to a 
court and blue jeans to a ball game, the 
appearance of the blog must coordinate with 
how your readers relate to you. 

3. How much time do you have to devote 

to your blog and how often will you be 

able to post to your blog?  

 

If you are unable to continually update your 
blog, then you need to determine if it is worth 
the effort of launching one.  If you know from 
the beginning that you cannot devote the 
optimum amount of time to the blog, do not 
be discouraged because truthfully, blogging is 
not for everyone because it can be time 
consuming.  Blogging daily may be too time 
consuming, but one post per month is often 
not enough to attract an audience.  Readers 
want a consistent stream of information.  Be 
realistic about how often you can contribute 
to the blog and be sure to commit to that 
schedule. 
 
Even with four us, we each spend a considerable 
amount of time on our blog.  The amount of 
time we each spend per week on the blog can 
vary from week to week.  However, between 
writing and reviewing posts, reviewing and 
updating the design and layout of the blog, 
soliciting guest authors, and marketing and 
promoting the blog, it is fair to say that at least 
one of us is doing something related to the blog 
each and everyday. 

 

4. Will you be the sole contributor to your 

blog or will you welcome guest 

contributors? 

 
If you discover that you cannot maintain a 
consistent stream of posts, consider inviting 
others to contribute to your blog.  Guest 
contributors can alleviate the workload of 
keeping the blog current, enable networking, 
and is a way to return favors to referral 
sources by giving them a forum to market 
their services. 
 
If you are unable to launch a blog personally, 
consider being a guest contributor to other 
blogs.  For example, Minnesota Lawyer’s JDs 
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Rising blog welcomes and encourages guest 
contributors.  We, of course, welcome 
contributors to Epilawg and are always looking 
to grow our list of guest authors.  If interested in 
guest contributing, contact someone at a 
particular blog to determine if there are 
restrictions and/or guidelines for guest posts.  
Guest posting on a practice specific blog can be 
a great way to get your name out to other 
practitioners in your practice area. 
 

5. Be appropriate 

 

When blogging, remember the golden rule for 
attorneys – adhere to the Rules of 
Professional Conduct.  Do not blog about 
clients, opposing counsel, colleagues or 
judges.  Do not disclose confidential 
information. Do not reveal facts or particulars 
of clients or cases that can lead to their 
identity.  A blog is an extension of you and 
your personal and professional reputation.  
Do not behave in any manner through your 
blog that could jeopardize your career. 
Accordingly, protect yourself from potential 
disciplinary actions or malpractice claims for 
issues such as lack of competency, improper 
advertising, or misleading communications.  
Writing blog posts is a great way to continue 
your legal education by researching subjects 
on which you wish to learn more.  However, 
be sure the information you disseminate is 
accurate.  Ensure the proper disclosures and 
disclaimers are conspicuous on your website 
alerting readers that the content is purely for 
informational purposes and for personal legal 
assistance they need to contact an attorney. 
 

Go For It! 

 

Whether you have either hung your own 
shingle, are thinking of going solo, are an 
associate at a firm, or are working in some 
other capacity, blogging can expand your 
legal knowledge and skills, and help you gain 
the visibility to grow your career.  Research 

other blogs to become familiar with various 
approaches and techniques to blogging, and 
determine if it has a place in your practice, 
and if it does, then go for it.  We have found 
the benefits of blogging outweigh the time & 
ethical burdens present in legal blogging. 
 
The authors are the creators and contributors 

to www.epilawg.com. Epilawg is a 

collaborative blog by these four lawyers 

providing 

all the 

pieces to 

comp le t e 

your estate 

plan.  

 

 

 

 

 

 

Jennifer Santini – co-founder of the law firm 

Sykora & Santini, which focuses on business 

law and estate planning.  Before becoming an 

attorney, Jen worked in the legal departments 

of two investment management companies in 

Boston, MA. 

 

Jamie Held – the principal attorney at Held 

Law Office.  Jamie's practice focuses on 

estate planning and probate.  Jamie is also a 

CPA with nearly five years of tax experience 

in Big Four public accounting. 

 

Maggie Green – the principal attorney at 

Donohue Green Law Office, PLLC.  Maggie 

Green’s legal practice focuses on estate 

planning and probate services for individuals 

and families in Minnesota. 

 

Jayne Sykora – co-founder of the law firm 

Sykora & Santini.  Prior to law school, Jayne 

began her professional career as a marketing 

professional for American Republic Insurance 

Company in Des Moines, Iowa. 

http://epilawg.com/
http://epilawg.com/
http://www.sykorasantini.com/
http://www.sykorasantini.com/
http://www.heldlaw.com/
http://donohuegreen.com/about/
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Could Your Client’s Identity be  

Stolen From a Court Record? 
The Importance of Following Minn. R. Gen. Prac. 11 

 

Janie Paulson 

As Americans, one aspect of our legal system 
we pride ourselves on, is allowing the public 
to be a part of the judicial system.  The right 
of the public to take part in the judicial 
process includes allowing the public access to 
court records.  But with unencumbered public 
access comes unencumbered access to 
personal information that may be contained 
in those public records.  
 
In Minnesota, Minn. R. Gen. Prac. 11 aims at 
protecting this personal information from 
possible misuse.  The rule forbids attorneys 
from disclosing sensitive information in any 
pleading or court document unless it is on a 
separate Confidential Information Form or 
Sealed Financial Source Document.  The rule 
identifies several types of sensitive 
information attorneys should not disclose, 
including “restricted identifiers” and 
“Financial source documents.”  Examples of 
“restricted identifiers” are social security 
numbers, employer identification numbers, 
and financial account numbers of a party or 
party’s child.1  “Financial source documents” 
means income tax returns, W-2 forms and 
schedules, wage stubs, credit card statements, 
financial institution statements, check 
registers, and other financial information 
deemed financial source documents by court 
order.2  These examples are not exhaustive, 
however, as medical records and other 
personal information may also require that an 
attorney take particular care to ensure that 
private documents and private information 
remain private.  As the comments note for all 

court proceedings: “parties are now 

responsible for protecting the privacy of 
restricted identifiers…and financial source 
documents by submitting them with the 
proper forms…unless the party files a motion 
to seal them or the court acts on its own 
initiative under Rule 11.03.”3 
 
You may remember to seal bank records or 
credit card records, but a social security 
number or a bank account can appear on 
many other types of documents.  A lease, a 
car loan, a medical record, or even a letter 
may contain a social security number.  If you 
deal in contracts, personal injury, 
employment or debtor-creditor, pay particular 
attention to this rule because these types of 
cases often include restricted identifiers on 
the evidence submitted.  24 MNPRAC § 4:2 
on inventory recognizes the possibility of 
restricted identifiers and financial source 
documents when filing an estate’s inventory 
and reminds attorneys to follow rule 11. 
Likewise, 24 MNPRAC § 4:3 points out, a 
witness or non-party may have a restricted 
identifier contained in a document you 
submit for filing, such an identifier is also 
required to be protected even though you do 
not represent that person.   
 
The burden of policing documents is on the 
attorney.  Rule 11.02 states: “The parties are 
solely responsible for ensuring that restricted 
identifiers do not otherwise appear on the 
pleading or other document filed with the 
court. The court administrator will not review 

http://www.mncourts.gov/Documents/0/Public/Rules/GRP_Tit_I_01-01-2010.pdf
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each pleading or document filed by a party 
for compliance with this rule.”  Court 
administrators are required to seal documents 
only when restricted identifiers or financial 
source documents are contained in records 
generated by the court.   
 
Court employees, including filing staff and 
judges, have no requirement to make you 
aware of your mistake and have no 
independent duty to seal a record that 
contains a restricted identifier.  The burden is 
on the party, which means in most cases, the 

burden is actually on the attorney to ensure 
restricted identifiers are not contained in 
publicly accessible documents.  
 
Recognizing that in some instances a file that 
contains a Sealed Financial Source 
Document, the rules also a create procedures 
for requesting access to sealed financial 
source documents in Rule 11.05.  Most 
notably the rule contains a balancing test that 
gives the court discretion to allow, and 
impose conditions on disclosure “if the court 
finds that the public interest in granting 
access or the personal interest of the person 
seeking access outweighs the privacy 
interests of the parties or dependent 
children.”   
 
Seems simple enough right?  But many 
restricted identifiers and financial source 
documents are filed without being blacked 
out, sealed or filed pursuant to Rule 11.  
Affidavits, criminal and civil complaints, 
memoranda of law and answers are all 
possible places to find restricted identifiers 
and financial source documents.  If you order 
a transcript and ask for fees, often a court 
reporter’s bill is included in your affidavit, 
and what might be on that bill – a social 
security number or tax ID number – along 
with an address for all to see.  The public 
access to court documents and records 
includes exhibits, which are accessible to 

anyone until returned to the parties or 
destroyed. 
What does this mean? It means your client’s 
social security number or bank account is in a 
publicly accessible file for anyone to review.  
And, court administration has no duty to 
inform you of your mistake.  
 

What happens if you do not follow Rule 11? 

 

• 11.04 states: “If a party fails to comply 
with the requirements of this rule in 
regard to another individual's restricted 
identifiers or financial source documents, 
the court may upon motion or its own 
initiative impose appropriate sanctions, 
including costs necessary to prepare an 
appropriate document for filing.” 

 
• Additionally, Minnesota Rule of 

Professional Conduct 1.6 requires that a 
lawyer not knowingly reveal information 
relating to the representation of a client.  
Certainly a social security number may 
relate to the representation of a client, but 
seldom is that number an essential 
material fact that requires disclosure to 
the general public in perpetuity.  
Disclosing such information may also 
mean a violation of the professional 
responsibility rules. 

 
• The failure to protect the information may 

constitute professional negligence as well 
because there is a clear rule that prohibits 
such conduct because of the risk of 
misuse of such private information. 

 
• If the restricted identifier was on a 

medical record, HIPPA violations may 
have also occurred depending on which 
party disclosed the medical record to the 
public. 

 
With all the technological advances of the 
past few decades, gaining access to data, 

http://www.hhs.gov/ocr/privacy/hipaa/understanding/consumers/index.html
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including court records, is quicker and easier 
than ever before.  This advancement has 
created the potential problem that identity 
thieves may attempt to take court records to 
steal identities.  The stories of identity theft 
through public records become more and 
more common every day.  Recently Colorado 
thieves used public records to steal thousands 
of dollars from businesses.  In Ohio, public 
access to records has been blamed for a 
person stealing the identity of a child who 
disappeared.  In Wisconsin, a medical 
company filed patient medical records when 
it filed for bankruptcy.  In Ohio, a woman’s 
identity was stolen from a speeding ticket she 
received because it contained her driver's 
license number, date of birth, social security 
number and address.  
 
Whenever you file anything with a court, take 
a few extra seconds to double check that you 
are not violating Rule 11.  Your clients will 
appreciate your attention to detail in 
preventing their personal information from 
being misused.   
 
 
_________________ 
Notes 

 
1 Minn. R. Gen. Prac. 11.01(a). 
2 Id. 
3 Minn. R. Gen. Prac. 11.05 (emphasis added).  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Janie Paulson is 

a  l i c e n s e d 

a t t o r n e y  i n 

California and 

Minnesota. She 

is a magna cum 

laude graduate 

of Whittier Law 

School in Costa 

Mesa, CA, and a 

c u m  l a u d e 

graduate of St. 

Mary’s University of Minnesota. Since the 

fall of 2007, Janie has been the law clerk to 

Judge J. Thomas Mott of the Second Judicial 

District. Janie is a board member of Tickets 

for Troops, www.tix4troops.org, a Minnesota 

non-profit that donates event tickets to 

members of the military and their families. 

Janie is also a member of the Junior League 

of St. Paul www.jlsp.org and active in the 

MSBA New Lawyers Section.  

http://news.cincinnati.com/article/AB/20100509/NEWS01/5090313/Ohio-s-open-record-laws-linked-to-identity-theft-in-Jason-Evers-case
http://www.denverpost.com/business/ci_16149416
http://blogs.findlaw.com/injured/2010/01/medical-health-records-leak-in-court-bankruptcy-records.html
http://www.msnbc.msn.com/id/16813496/ns/nightly_news-nbc_news_investigates/
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Because We Live Where Water Reflects the Sky1 

Part II: Sovereignty “Lite” 
 

Jamie Ford 

In the last issue of Hearsay, I wrote about 
what you should do if you run into a potential 
estate planning client with ownership 
interests in reservation property.  I alerted 
you to the federal laws and regulations 
unique to Indian Country that impact estate 
planning for Indian landowners.  In what I 
perceive as a victory for increased public 
awareness, a handful of attorneys contacted 
me after my last article wanting to know 
more about the issues.  However, most of the 
questions I received were not about specific 
practice areas or legal scenarios; the 
questions I received were about the origins of 
tribal sovereignty and the basic governing 
structure of tribes in our state. In response, 
this article is devoted solely to explaining the 
basics of sovereign tribal governments.  If the 
extensive coverage this topic has received in 
Supreme Court decisions, law review articles 
and Indian law textbooks is any indication, 
this is not an easy task.  I’ll try to keep it 
short and simple - while recognizing the risks 
of being overly simplistic in realms of 
complex legal and governing systems.  In 
recognition of this simplistic explanation of a 
complex issue, I title this installment 
“Sovereignty ‘Lite’.” 
 
Minnesota has eleven Indian reservations - 
each a distinct tribal community and 
governed as a sovereign tribal nation.  
“Sovereign tribal nation” can be a confusing 
concept for many.  “Sovereign” has several 
meanings according to Webster’s Dictionary, 
including some that obviously don’t apply, 
like “a British gold coin worth 1 pound.”2 But 

some definitions are very useful; for example, 
“supreme in power or rank,” or “self-
governing, independent.”3  Black’s Law 
Dictionary defines sovereign as, “[t]he 
supreme, absolute, and uncontrollable power 
by which any independent state is governed,” 
or, “the self-sufficient source of political 
power, from which all specific political 
powers are derived.”4 
 
As lawyers, we know that dictionary 
definitions are not nearly enough to make a 
case, but court cases, legal opinions, and 
federal laws on the topic can further confuse 
the concept of tribal sovereignty.  Federal 
policies and laws such as the Indian 
Reorganization Act of 19345 and the Indian 
Self-Determination and Educational 
Assistance Act of 19756 reaffirm tribal 
sovereignty. But even those in the highest 
positions of government do not always 
understand the concept of tribal sovereignty.  
Take, for example, former President George 
W. Bush’s statements during office on tribal 
sovereignty.  When asked his thoughts on the 
meaning of tribal sovereignty in the 21st 
century, he offered this insight, "Tribal 
sovereignty means that; it's sovereign.  I 
mean, you're a - you've been given 
sovereignty, and you're viewed as a sovereign 
entity.  And therefore the relationship 
between the federal government and tribes is 
one between sovereign entities."7  Clear as a 
bell now, right? 
 
Don’t worry, that didn’t make sense to 
anyone else either, and President Bush got a 

http://www.mnbar.org/sections/new-lawyers/2010-11Newsletter/Fall2010-Final.pdf
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lot of flak for that statement.8  The statement 
that, “[Tribal nations have] been given 
sovereignty…” is a big part of the problem.  
One of the most important concepts of tribal 
sovereignty is that sovereignty is not 
something that is given.  Sovereignty is 
inherently present in an autonomous political 
entity.9  The aspects of sovereignty that tribal 
nations have retained in the time since non-
Indian settlement are what characterize tribal 
sovereignty today.10  The Supreme Court held 
in one of its earliest Indian law cases, 
Worcester v. Georgia, that tribes had not lost 
their sovereign powers by way of their 
becoming subject to federal power, that only 
Congress [not the states] had overriding 
power over Indian affairs and that, in general, 
state laws do not apply within reservation 
boundaries.11 That last one can come as a 
surprise to many Americans, even lawyers, 
who grew up learning in school about our 
federal system of government. 
 
Since tribes do not line up within the 
traditional hierarchy of federal-state-county 
governance, they do not “fit” neatly within 
the federal system.  This is an important 
distinction to make, because it is the 
characteristics of sovereignty, as expressed 
by the Supreme Court and exercised by tribal 
nations, which distinguish tribes from local 
governments.  To complicate matters, 
reservation lands are situated within and 
across county, state and national (and 
international, in the case of the Mohawk 
Nation lands, which lie both in New York 
and Canada12) territories.  Several significant 
exceptions have developed over the years13, 
but the basic principle that tribes are self-
governing and outside the regular jurisdiction 
of the state(s) in which they reside still holds 
true.  
 
A recent Supreme Court case affirms this 
special sovereign status for tribal nations.  
Chief Justice Roberts summarized the Court’s 

current view on tribal governmental authority 
in the 2008 Commerce Bank decision, stating 
that the Court continues to recognize the self-
governing powers of tribal nations, 
particularly around tribal self-determination 
in relation to tribal members and tribal 
territory.14  Tribal sovereignty continues to be 
a relevant topic in both the local and national 
political arenas.  
 
All of this background information supports 
one simple statement: tribal governments, by 
nature of their retained sovereign status, are 
handled in a distinct and unique way within 
our federal system.  Federal laws and 
Supreme Court cases (as well as treaties, not 
discussed here) make that clear.15  Probably 
some of the hotly contested community 
debates that center on the non-Indian 
community’s outrage at the “special status” 
that tribes enjoy by nature of tribal 
sovereignty, could be more easily resolved if 
there was more widespread understanding of 
tribal sovereignty among the general public 
today.  We, as young lawyers, have an 
opportunity to explain the sovereign status of 
tribes to our clients when the situation arises 
and to foster community understanding 
through knowledge of the present-day laws 
around tribal self-governance.  
 
I hope this installment of my overview series 
on Indian law and topics of relevance to new 
attorneys in Minnesota has answered some of 
the questions I received from readers last 
time and given the rest of you something to 
think about.  There is certainly more to say to 
about the extent and practical implications of 
tribal sovereignty today, but a broad 
overview of tribal governance within the 
broader context of federal and state 
governance is a good start.  We can serve our 
clients in Minnesota communities better if we 
understand the purview of all of our 
communities in Minnesota, including the 11 
sovereign Indian nations within state lines.  
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One last word of advice, always seek the 
assistance of a more experienced attorney 
when you are dealing with areas of the law 
with which you are unfamiliar.  
 
 
_________________ 
Notes 

 
1 Minnesota gets its name from the Dakota word 
“minisota”, which means, “water that reflects the 
sky.” Minnesota State Government Website, 
http://www.state.mn.us/portal/mn/jsp/home.do?
agency=NorthStar, 9/17/2010. 
2 Webster’s II New Riverside Dictionary: 
Houghton Mifflin Company, (rev. ed. 1996). 
3 Id. 
4 Black’s Law Dictionary, West Group 
Publishing, (6th ed. 1990).  
5 Indian Reorganization Act, (Wheeler-Howard 
Act), 25 U.S.C. § 461 et seq. 
6 Indian Self-Determination and Educational 
Assistance Act, 25 U.S.C. § 450 et seq. 
7 “Bush’s comment on tribal sovereignty creates a 
buzz,” Seattle PI, August 13, 2004, http://
w w w . s e a t t l e p i . c o m /
national/186171_bushtribes13.html (1/ 25/2011), 
quoting President George W. Bush, Washington, 
D.C., Aug. 6, 2004. 
8 “Bush’s comment on tribal sovereignty creates a 
buzz,” Seattle PI, August 13, 2004, http://www. 
seattlepi.com national/186171_bushtribes13.html  
(1/ 25/2011). 
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Healthcare Reform 

What Every Employer Needs to Know 
 

Emily L. Ruhsam 

Nearly one year after President Obama 
signed the Patient Production and Affordable 
Care Act (PPACA) into law, many 
unanswered questions remain.  When 
representing employers, it is important to be 
aware of the known (and potentially 
unknown) impact PPACA has on your client.  
Although many details of PPACA need 
clarification, this article provides an overview 
and summary of changes important to be 
aware of when advising employers. 
 

Recent Changes for Health Plans 
 
PPACA requires health plans with calendar 
year reporting periods (Jan 1 – Dec 31) to 
comply with the following changes effective 
January 1, 2011.  For health plans on any 
other reporting period, the effective date for 
these changes is the first day of the plan year 
beginning in 2011.  For example, if the health 
plan begins on April 1 of every year, these 
changes go into effect on April 1, 2011. 
Non-grandfathered plans must provide for 
certain internal appeals procedures (including 
an external review process).1 
 
• Non-grandfathered plans are required to 

cover certain preventative services (i.e., 
immunization and infant screenings) 
without cost sharing.2 

• Non-grandfathered, fully insured plans 
must undergo non-discrimination testing 
(currently a requirement for self-insured 
plans only).  This is similar to the top-
heavy discrimination testing for 401(k) 
plans.3 

• If a plan offers dependent coverage, it 
must offer coverage until age 26 
(grandfathered plans must cover such 
dependents only if the dependent is not 
eligible for other employer sponsored 
coverage).4 

• No pre-existing condition limitations 
allowed for children under 19.5 

• No lifetime limits on minimum essential 
benefits (i.e. maternity and newborn care, 
prescription drugs, and emergency 
services).6 

• No “unreasonable” annual limits on 
minimum essential benefits.7 

• No recession (cancellation) of 
participants.8 

 
Additionally, regardless of when the plan 
year begins, effective January 1, 2011, over-
the-counter medications cannot be 
reimbursed through a health Flexible 
Spending Account, Health Reimbursement 
Account, Health Savings Account or Archer 
Medical Savings Account without a physician 
prescription.9 
 

Grandfathered Health Plans 

 

A grandfathered health plan is a plan that was 
in place and had at least one participant 
enrolled on March 23, 2010.11  Although re-
enrollment and new employee enrollment 
does not affect a plan’s grandfathered status, 
regulations issued in June 2010 require that 
the following changes cause a plan to lose its 
grandfathered status: 
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• Significantly reducing or cutting benefits 
(i.e. a plan cannot decide to no longer 
cover diabetes treatments).11  

• Raising co-insurance charges (i.e. if a 
patient is required to pay a fixed 
percentage of a charge, i.e., 20% of a 
hospital bill, the plan cannot increase this 
percentage).12 

• Significantly raising co-payment 
charges.13 

• Raising co-payment charges more than 
the greater of:14 
• $5 (adjusted annually for inflation); 

or  
• 19-20% per year (15% plus the cost 

of medical inflation 4-5% per year). 

 

Employer “Pay or Play” Mandates 

 

There has been a significant amount of 
discussion regarding the employer “pay or 
play” mandates, which essentially requires 
some employers to offer insurance to their 
employees or pay a penalty.  On January 1, 
2014, only “large employers” will be required 
to offer “affordable” health insurance to full-
time employees or pay a $2,000 per year, per 
full-time employee penalty in any month in 
which a full-time employee receives a federal 
individual insurance subsidy.15  Employer 
coverage is considered unaffordable if:  (1) 
the employee’s share of the premium for self-
coverage is more than 9.5% of the 
employee’s modified adjusted gross 
household income or if the employer’s share 
of the cost of benefits is less than 60%; and, 
(2) an employee obtains a tax credit for 
coverage through a state exchange.16   
(Effective January 1, 2014, states must 
establish health insurance exchanges through 
which individuals and employers with less 
than 101 employees may purchase health 
insurance.)      
 
 The PPACA defines “large employer” as one 
which employs at least 50 full-time 

equivalent employees during the preceding 
calendar year.17  A full-time employee is an 
individual averaging at least 30 hours of 
service per week, calculated on a monthly 
basis (excluding full-time seasonal 
employees working less than 120 days during 
the calendar year).18  Although an employer 
is not required to offer coverage to part-time 
employees (or pay penalties for not offering 
coverage to part-time employees), hours 
worked by part-time employees are included 
in the calculation of a “large employer” (by 
taking the total monthly hours worked 
divided by 120).19   
 
For example, an employer with 40 full-time 
employees and 20 part-time employees (each 
working 24 hours per week, or 96 hours per 
month) is considered “large employer” by the 
following calculation: 
• 20 part-time employees x 96 hours per 

month = 1920 /120 = 16 FTE’s + 40 full-
time employees = 56 

 
In the above example, if the employer did not 
offer health insurance coverage to its full-
time employees, it would be assessed the 
following penalty: 
• 40 full-time employees – 30 (subtract the 

first 30 full-time employees from the 
calculation) = 10 x $2,000/employee = 
$20,000 / 12 = $1,667 per month. 

 

Other Changes for Employers 

 

The following are additional PPACA changes 
(with corresponding effective dates) 
significant to employers: 
• Tax Year 2010.  Small employers (those 

with 25 or fewer full-time employees and 
average wages of less than $50,000) 
purchasing health insurance coverage for 
employees will be eligible for a credit 
equal to 35% of the employer’s 
contribution (phase out for employers 
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between 10 and 25 employees and 
average wages greater than $50,000).20 

• Tax Year 2011.  Employers will be 
required to notify employees of the cost 
of employer-sponsored health coverage 
on each employee’s W-2.21 

• January 1, 2014. Waiting periods in 
excess of 90 days are no longer 
permitted.22 

• January 1, 2014.  Employers with 200 or 
more employees are required to auto-
enroll full-time employees into the 
employer’s health plan (if employer 
offers health insurance).23 

• January 1, 2014. New reporting 
requirements for employers offering 
coverage (similar to 5500 reporting for 
retirement plans).24 

 

Status of PPACA 

 

Although many changes recently went into 
effect, the Departments of Treasury and 
Health & Human Services, among others, 
have issued extensions and waivers extending 
the timeline for enforcement of some 
requirements.   
 
For instance, the Department of Health & 
Human Services issued a bulletin describing 
the process to obtain waivers for the PPACA 
requirement called the “minimal medical loss 
ratio” (mini-med plans).  These mini-med 
plans require employers to meet a new 
$750,000 minimum cap on annual benefit 
payouts for plan or policy years beginning on 
or after September 23, 2010, but before 
September 23, 2011 and are required to spend 
between 80-85% of premiums on medical 
services.25  However, mini-med plans often 
have annual limits well below this limit.  
Many plans also fail to meet the 2011 
requirement and spend and spend more than 
20% of premiums on overhead services.   
 
On September 3, 2010, the Department of 

Health & Human Services issued a bulletin 
describing the process to obtain waivers for 
this requirement.26  In late September, Health 
and Human Services Secretary Kathleen 
Sebelius issued the first 30 waivers to the 
minimal medical loss ratio requirement to 
low-wage employers such as: McDonald’s 
(BCS Insurance) (115,000 enrollees); CIGNA 
(265,000 enrollees), and; the United 
Federation of Teachers Welfare Fund 
(351,000 enrollees).  The waivers are good 
for one year and granted to entities that 
would otherwise be forced to drop 
employee’s coverage because of 
noncompliance with the minimum loss ratio 
requirement.   
 
Additionally, on December 22, 2010, the 
IRS, as well as the Departments of Labor, 
Treasury, and Health & Human Services 
published Notice 2011-1 regarding the non-
discrimination requirements, within 
PPACA.27  Notice 2011-1 stated that due to a 
lack of clarity, the non-discrimination 
requirements will not be enforced until 
regulations or other guidelines have been 
issued to help employers.28  Furthermore, on 
October 12, 2010, the IRS issued Notice 
2010-69 stating that it would not enforce the 
W-2 requirement for tax year 2011.29  The 
IRS issued Notice 2010-69 because it wanted 
to ensure employers have enough time to 
make necessary changes to their payroll 
procedures prior to implementing this 
burdensome reporting requirement.  
 

Legal and Legislative Challenges to PPPAC 

 

As support for PPACA is divided by party 
lines, the recent change in the political 
landscape of the House of Representatives 
resulted in the January 19, 2011 passage of 
the “Repealing the Job-Killing Health Care 
Law Act” bill.30  The two-page bill set out to 
repeal PPACA in its entirety.  It passed the 
House by a vote of 245-189.  On February 2, 
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2011, the Senate failed to pass the companion 
bill by a 47–51 vote.   
 
Additionally, on March 23, 2010, the day 
PPACA was signed into law, there were a 
number of lawsuits filed challenging the law.  
The main challenge concerns the “individual 
mandate.”  The “individual mandate” allows 
for monetary penalties on individuals for not 
having health insurance.31  In October 2010, a 
judge in Michigan ruled that the Act is 
constitutional, including the provision 
requiring all individuals to purchase health 
insurance.32 On December 13, 2010, a judge 
in Virginia ruled the mandatory coverage 
section unconstitutional but severable from 
the rest of PPACA requirements.33  On 
January 31, 2011, a judge in Florida ruled 
PPACA unconstitutional and not severable.  
The judge stated, “the individual mandate 
seeks to regulate economic inactivity, which 
is the very opposite of economic activity.  
And because activity is required under the 
Commerce Clause, the individual mandate 
exceeds Congress’ commerce power”.34  In 
his conclusion the Florida judge held the 
individual mandate was “absolutely 
necessary and essential” for PPACA to 
operate and therefore the entire law must be 
struck down.  This differs from the Virginia 
judge, who ruled the individual mandate was 
unconstitutional, but it could be severed from 
PPACA therefore the remaining provisions 
were still valid.  Most recently, on February 
22, 2011, a judge in Washington D.C. ruled 
PPACA constitutional.35  There are 
approximately 24 lawsuits pending in federal 
court regarding the issue of the 
constitutionality of the PPACA.  
 
Though the Supreme Court denied certiorari 
on the issue a few months ago, as more 
challenges work their way through the court 
systems, it is expected that the Supreme 
Court will eventually grant certiorari.  This 
will be the only avenue available to 

opponents to overturn PPACA as the 
democratically controlled Senate is not likely 
to find the votes necessary for repeal.  
 
_________________ 
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