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Greetings From The Chair
By:  Rebecca Rhoda Fisher
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The bar year will be coming to a close following the MSBA
Annual Convention at Madden’s in June.  The section
and the three standing committees have been very active
this year.  A brief committee update is below.

We elected committee chairs and Hearsay editors at the
May 18, 2006, meeting:

CLE Committee:  Jennifer Lurken

Social/Membership Committee:  Katie Gettman

Community Service Committee (co-chairs):
Christina Weber and Deanna Dailey

Newsletter Editors (co-chairs):
Shandra Pearson and Kevin Brady

We will be electing officers at the annual meeting at
Madden’s in June.  After the annual, our next meeting will
be in September 2006, so watch for  MSBA NLS opportuni-
ties and announcements in Bench and Bar  or on the MSBA
website.

CLE update:
The section offered a CLE on Electronic Discovery on
March 16, 2006.  Lori Ann Wagner of Redgrave, Daley,
Ragen & Wagner, LLP and Peter Hannigan of Faegre &
Benson were the speakers.

We are in the process of planning CLEs for next year.  Please
send ideas or suggestions to Jennifer Daugherty at
jdaugherty@larsonking.com or Jennifer Lurken at
jlurken@larsonking.com.

Social/Membership Update:
The joint Spring Social with HCBA and RCBA took place
on April 20, 2006.  As usual, the turnout was great and
many fantastic door prizes were given away.

The committee has also planned the social event for the
MBSA Annual Convention at Madden’s in June.  We have
lined up the band Skatyrs, a cover band that will play songs

that span several decades.  It is sure to get people moving
and shaking.  Don’t forget to check out the NLS Hospital-
ity Suite!

Community Service Project Update:
Deanna Dailey and I participated in Law Day by speaking
to four government classes at Stillwater High School on
this year’s theme, separation of powers.  We gave a brief
overview of the branches, their powers and limitations,
and then discussed some current issues of controversy
between the branches and left time at the end to answer
questions about being an attorney and alternative legal
careers.

We are still working with the Criminal Law Section on a
methamphetamine awareness education program to take
into the high schools in spring.  The Criminal Law Section
is in the process of coordinating production efforts with
local news channels.  Once the video is complete, we will
be looking for volunteers to show it at high schools across
the state.

We worked with MSBA Katrina Relief Infrastructure Sub-
committee, HCBA, RCBA and other affiliates to collect of-
fice supplies and furnishings at donation locations in the
Twin Cities and Affiliate areas.  Over $420,000 dollars were
raised by the MSBA Katrina Foundation and three truck
loads of furniture have already shipped with more on the
way.

UPCOMING PROGRAMS

Power Up!

Networking Event

Tuesday, June 6, 2006

5:30 p.m. - 7:00 p.m.

Solera Restaurant, Minneapolis

To find out all the details of this program, visit www.ingenuitymarketing.com.

Rebecca Rhoda Fisher is the

chair of the MSBA New Lawyers

Section.  She can be reached at

R F i s h e r E s q @ a o l . c o m .
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The Court Of Interpretation
By:  Der Yang

One of the most important individuals an attorney will meet
in the modern courtroom is the interpreter.  According to
the 2000 census, the foreign born population of the United
States was 11.1 percent; in Minnesota the percentage was
5.3 percent (about 300,000 individuals).1   In 2005, a docu-
mented 81,025 students enrolled in Minnesota schools were
non-English speakers.2   In the state of Minnesota alone,
there are 67,623 deaf individuals and 429,606 persons clas-
sified as hard of hearing.3   Each year, the courts of this
country and state hear cases across the language divide,
from American Sign Language to the rare dialects of Tigrinya
and Yorouba.  It is crucial that lawyers are trained in the
effective use of courtroom interpreters.

Interpreters are more than language aides; they are an im-
portant component of the integrity of the judicial system.
According to Minnesota Statue 546.42:

“***[A] person handicapped in communication is one
who[,]…because of difficulty in speaking or compre-
hending the English language, is unable to fully under-
stand the proceedings in which the person is required
to participate, or when named as a party to a legal pro-
ceeding, is unable by reason of the deficiency to obtain
due process of law.”

Minnesota Statute 363A.12 states, in part, that “it is an
unfair discriminatory practice … to fail to ensure… pro-
gram access for disabled persons unless the public service
can demonstrate… an undue hardship.”  Our Constitution
mandates that all United States Citizens have the right to
due process.  Interpreters are reflections of a diverse soci-
ety, living under the same laws and the will of a system to
value and work with the differences of its citizens.

The effective use of interpreters is critical to the success of
your case when dealing with non-English speaking liti-
gants.  Whether you are representing a non-English speaker
or against one, you must be cognizant of the very likely
ensuing language breakdowns, cultural gaps, and situ-
ational markers.

Breakdowns in Language

Legal Terms

• The fundamental rule when dealing with words, es-

pecially in interpreting, is to make the complex as
simple as possible.  For legal acronyms and legalese,
this means using only legal terminology when nec-

essary and sparingly.  Break all units of legal compre-
hension, word, sentiment, and process into its sim-
plest terms.  This is essential in order to facilitate
accurate, effective interpreting.  For example, saying
that a person has an “arraignment hearing” is less
communicative than to say to the individual, “Today
is the day you have the opportunity to respond to
the charges against you.”  Smaller words, even when
there are more of them, will make meaning easier to
transfer.  It will also pace the discussion and elimi-
nate future needs to clarify.

Regionalism

• Remember that individuals who speak the same lan-

guage can use different dialects or forms of speech.
For example, there are two dialects in Hmong.  The
white Hmong dialect is the majority dialect of the
Hmong people in Minnesota.  While most green
Hmong speakers can understand white Hmong fairly
easily, unfortunately, only half of white Hmong speak-
ers can understand green Hmong thoroughly.  While
it is the responsibility of the interpreter to determine
if he or she has the dialectical fluency to efficiently
complete an assignment, the attorney should also be
aware of these possible problems and be ready to
slow down the pace of communication to ensure that
the interpreter has time to clarify dialect differences
with the client.

Assumptions

• While most of us know that proficiency in speech,

particularly outside of one’s native language is not a
determinant of intelligence, it is important to always
ask oneself the question:  what does an average,
intelligent human being need to know in order to
grasp the situation?  Omitting important details or
insufficient explanations do not benefit anyone.  Be
as thorough and as clean as the job demands.  It is
the work of the interpreter and the responsibility of
the legal system to ensure that enough time is allo-
cated for thorough, fluent comprehension of the
facts.

Image

• Members of each ethnic or cultural group have their

own view of themselves.  For example, a tenet of the
Hmong experience is the progressiveness of the
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group.  The Hmong is a population that has been
without a homeland for hundreds of years.  They
have had to make their homes in the countries of
defined majorities.  In order to survive, they must
constantly learn new systems, new ways of life, new
ideas, and learn and teach the values that comprise
different belief systems and populations.  It is easy
to frame the group in the “traditional” sense, but this
hinders the group’s ability for a dynamic response.
It is more effective to see and approach the conver-
sation with a Hmong person in the light of progress
and grant the culture strength, dignity, respect, and
an equal platform to meet.  To know that the Hmong
are progressive is to provide them the courtesy of
fair response, which is fundamental to the legal sett-
ing.  Each group has a word for the way they see
themselves; use this as the guiding tenant in rela-
tions with the group.

Cultural Gaps

Values and Ethical Beliefs

• In the specifics, we find the universal.  Every Hmong

child, no matter the education level or the job held,
dreams of buying a home for his or her mom and dad,
taking them off welfare and their hard jobs under-
neath the demands of others, and giving them a
chance at rest.  We value our parents and the hard
work that they have done in raising us.  Every Hmong
parent wants to give their children education and
health—something the people have been seeking for
centuries.  Every Hmong grandmother and grandfa-
ther yearn for the times when their lives were still in
their hands and their legs could walk the roads where
they yearned to go.  Independence and control over
Hmong lives are fundamental to this population and

who they are in the world.  Fundamentally, the Hmong
believe in respecting ourselves and the systems
around us and the people who work to make us strong-
er in the world.  This is true for the Hmong and many
other peoples.  An attorney should recognize the
values and beliefs of groups from their hopes and
their dreams, their examples, and the group’s univer-
sal core values of all humanity.

Courtesies

• Patience is the most important rule when dealing with

people who do not speak in the same language.  Give
each other time to think and respond.  Show clients
that the situation warrants/appreciates their input.
Show interest and encourage silently their feedback,
their answers, and their questions.  Good interpret-
ers are trained to mirror the “register” of any given
exchange.

Interpersonal Physical Proximity, Eye Contact, Physical
Appearance

• Stay close enough to conduct business, but give the

other party room to breathe.

• Eye Contact. There are some cultures in which direct

eye contact is a new expectation.  Most cultures tend
to give people space (visually) to look inside them-
selves and their surroundings before responding or
talking.  Many cultures are in the process of learning
how best to deal with this change in eye contact.
Some have adopted it; others have not.  For many
individuals, eye contact is not a sign of truth or evi-
dence of guilt.  At bottom, it is a sign of shyness,
modesty, self respect, and a respect for others.

• Physical appearance.  Like the mainstream culture,

many minority groups hold respect for men and
women in suits.  It is perceive as a sign of economic
mobility, professional agility, and societal worth.
Many of the people making their home in Minnesota
hold tremendous regard for authority.  Lawyers and
judges, as well as legal professionals who are well-
dressed, are to be treated with care.  It is always
worthwhile to ask oneself:  what am I wearing next to
the person beside me?  This provides a measure of
sensitivity to the environment and the individuals
within that environment.

Situational Markers

Legal Status

• What a person’s legal status is here in this country

has very much to do with how much they talk, how
easily they talk, and what comes out of their mouths.
If you are asking yourself what scenarios you should
be looking for to determine a person’s legal status,
consider initially what is being searched for in the
first place.  Are you trying to find illegal immigrants?
To see if they have voting power?  Evaluate the cir-
cumstances of questions before asking the individual,
particularly as this pertains to legal status.

Economic Mobility

• Officially, the foreign-born populations are some of

the poorest people in the United States and in Min-
nesota.  For example, many Hmong families, particu-
larly the newer ones to America, live below the pov-
erty line.  If an individual works in a factory all night
and takes care of his children all day, his hands will
grow rough from the chafing of heavy machinery.
He will be shy to shake hands with others.  Does
money or pride affect communication and transpor-
tation of the group?  The answer is yes—fundamen-
tally, profoundly everyday.
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Awareness of American Law

• Most foreign-born individuals are afraid of the laws.

Many times they learn about the laws when they
find themselves in trouble.  The fact that laws exist
both to protect and to punish is not a proposition
that is getting communicated.  For most groups, fear
breeds obedience.  As a group, the foreign born popu-
lation is intimidated by the complexity of the legal
system, its powerful reach, and its often invisible
hand.

The attorneys who are alert of language breakdowns, cul-
tural gaps, and situational markers will better know how to
use interpreters efficiently. They will know how to ask their
questions in ways that will not offend, intimidate, or em-
barrass. Those who have had successful experiences work-
ing with interpreters know something that others do not:
they know that interpreters are allies of the court and treat
them accordingly.  Interpreters are present to ensure that
non-English speaking litigants are heard. Cultural compe-

tence, regard for others, and effective use of interpreters
in the courtroom are the best services you can provide as
an attorney and a member of a diverse society.

Der Yang is an attorney and qualified court interpreter

in the state of Minnesota.  She is currently the Chief Gen-

eral Counsel of Words Wanted, LLP., the first words agency

in the Hmong community.  A young activist and technical

writer, Der is on a small mission to take all the continu-

ing education courses (not for credit) that will support

her legal work, including  tax preparation, real estate

licensing, and court interpreting.  Der can be reached at

651-224-9673.

Notes
1 Source: Minnesota State Demographic Center; Migra-
tion Policy Institute.
2 Source: Minnesota Department of Education.
3 Source: Minnesota Department of Human Services, Deaf
and Hard of Hearing Services.

A Concise Summary Of The Law

Of Release And Waiver In Minnesota
By:  Benjamin P. Hayek

I. Introduction

The law claims does not like them.  They are often found in
the form of very small print and are prone to being ignored.
They have a habit of springing upon unsuspecting pa-
trons just prior to recreational activities.  Courts admonish
that they will be strictly construed against the drafter.  They
are branded “contracts of adhesion.”  Their nature is to
deprive one of his or her right to sue for negligence.  Yet
they are everywhere, and it is a tall task indeed to live
one’s life as an active Minnesotan without encountering,
and acquiescing to, these ruthless rights-killers.  A de-
scendent of the once-fundamental freedom of contract,
the subject of the preceding propositions is the release
and waiver.

II. General Principles

A waiver is ordinarily the intentional relinquishment or
abandonment of a known right.1   To establish the waiver
of known legal right, it must be shown that the party
charged with waiver knew of the right waived and in-
tended to relinquish it.2   A waiver must be based on knowl-
edge of the facts.3   In other words, there can be no waiver
without actual or implied intent to waive.4   A written waiver

is to be construed with reference to the circumstances
under which, and the objective for which, it was given.5

The right of a person to waive the protection of the law is
subject to the control of public policy, which cannot be set
aside or contravened by any arrangement or agreement of
individuals, however expressed.6

III. Schlobohm v. Spa Petite, Inc., 326 N.W.2d 920 (Minn.
1982)

Schlobohm is not only the seminal modern case regard-
ing the law of release and wavier, it involves something
many are familiar with: health clubs.  Like most who join a
health club, the plaintiff was presented with a release and
waiver just prior to her first workout, the signing of which
would consummate the new license-based-relationship
predicated upon the noble goal of personal health.  Again,
like most, the plaintiff gave the document a languid pe-
rusal before applying her signature.

A few weeks later, and on the suggestion of an unidenti-
fied person who the plaintiff believed was a health profes-
sional employed by the club, the plaintiff injured her back
while exercising with an uncharacteristically heavy weight.
After discovery, the district court granted defendant’s mo-
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tion for summary judgment based primarily on the issue of
whether the release signed by the plaintiff barred her

claim.

On appeal, the Minnesota Supreme Court began its analy-
sis by noting what is in play in release and waiver cases,
the familiar ghost of constitutional law’s past: the once-
fundamental interest in freedom of contract.

7

  Such con
tracts historically allowed parties to shift certain liability
from one to another, and are generally enforceable in the
eyes of the law.

8

  But while negligence liability-shifting
contracts are generally enforceable, contracts that purport
to shift liability for damages arising out of willful or wanton
tortuous conduct are not.

9

  Indeed, as the reader will see,
some negligence liability-shifting contracts are unenforce-
able in certain circumstances.

IV. Post-Schlobohm

Minnesota courts employ a so-called two-pronged test
to determine whether a given release and waiver falls out
of favor with certain public policy considerations.  First,
courts examine the power structure relation between the
parties for substantial balance and under the circumstances
of each case.  A significant disparity in bargaining power,
and in particular the degree to which the parties were able
to negotiate the contract’s provisions, will cast doubt on
the enforceability of the exculpatory clause at issue.

If a court is satisfied that no significant disparity in bar-
gaining power exists, then the court will focus on the na-
ture of the services being offered or provided.  In particu-
lar, this prong of the analysis focuses on the type of ser-
vices being offered or provided and whether the type of
services offered are essential to the plaintiff’s livelihood,
or somehow “necessary to the public” in nature.10

A. The Employment Law Context

Within the employment law context, exculpatory clauses
are usually held unenforceable.  Consider, for example,
the case of Walton v. Fujita Tourist Enterprises Co.,

Ltd.11   In Walton, Travel agent plaintiff fell injuring her
ankle in a stairway in a hotel in Japan where she was
staying during a ten day “fam[iliarization]” trip, a trip
during which travel agents gain first hand information
about the hotels and tours they in turn sell to custom-
ers.12   Before embarking on the trip, plaintiff signed a
document that, inter alia, purported to release and waive
any claim she might have for liability arising out of the
trip sponsors negligence.13

In holding that the exculpatory clause contained in the
document was unenforceable as against public policy,
the trial court relied upon both parts of the two pronged
test outlined in Schlobohm.14   Specifically, the court

focused on the fact that the agreement between the
plaintiff and Northwest was not bargained for and pre-
pared unilaterally by Northwest, creating the dreaded
“take it or leave it” situation.15   Second, and (much)
more importantly, the court held that participation in
such trips was necessary for the business success of a
travel agent, and that Northwest’s size and market posi-
tion gave it a virtual monopoly on such trips.16

Another example is the case of Bunia v. Knight Ridder.17

Plaintiff, while working as a newspaper carrier for Knight
Ridder, slipped and fell at defendant’s distribution cen-
ter, allegedly due to packed snow and ice negligently
permitted to accumulate on the premises.18   The district
court granted defendant’s motion for summary judg-
ment, reasoning that the relevant exculpatory clause
the plaintiff signed as a condition of employment barred
plaintiff’s claim.19   On appeal, plaintiff challenged the
exculpatory clause as unenforceable, arguing that it was
contradictory to public policy because it resulted from
a disparity of bargaining power, and that it was ambigu-
ous in construction and scope.20

The court began by repeating the Schlobohm rule that
an exculpatory agreement violates the policy only if
there is a disparity in bargaining power between the
parties and, in the conjunctive, are public or essential
services in nature.21   Then, after examining Walton, the
court noted that exculpatory “clauses are almost uni-
versally rejected in the employment context.22   As such,
the court found that plaintiff in this matter was nearly
identically situated of that of an employee (i.e., she was
an “independent contractor” in name only).23   Because
plaintiff contracted for consideration that was essential
to her livelihood, and she assented to the exculpatory
clause from a position of inferior bargaining power, her
contractual assumption of risk24  (the release and waiver)
was invalid.25

B. Outside the Employment Law Context

Outside of the employment law context, the “disparity
of bargaining power” prong is a rather worthless exer-
cise.  While many cases talk a rather big game about
contracts that are drafted by only one of the parties and
“create a ‘take-it-or-leave-it’ situation,” the plain fact is
that in virtually every case the acquiescing party is not
the drafting party.  In other words, there rarely is a situ-
ation where two parties get together to hammer out a
mutually-bargained-for contract that shifts negligence
liability from one party to another.  Instead, the common
scenario involves a patron and a service provider,
whereby the service provider agrees to grant the patron
license to enjoy the services provided in exchange for a
sum of money and an agreement not to sue the provider
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should the plaintiff be injured by the service-provider’s
negligence.  The classic scenario here is one that in-
volves purely recreational activities.26

For example, in Beehner v. Cragun Corp.,27  plaintiff
was injured horseback riding after she checked into a
resort owned and operated by defendant.28   In affirm-
ing the district court’s conclusion that plaintiff’s claim
was barred by the exculpatory clause, the court held
that horseback riding is not a necessary activity but
rather a recreational activity.29   The court also noted
that the record was devoid of evidence that the resort
services were unavailable elsewhere.30   Last, the court
emphasized that the plaintiff was a willing participant in
the recreational activity, and not coerced in any way,
and that, in cases where plaintiffs were successful in
avoiding release and waiver-based summary judgment
motions, plaintiffs were compelled to sign the contract
to obtain services essential to their livelihoods.31   The
court  then went on to define a necessary or public
service as “a service subject to the public regulation or
of practical necessity for some members of the pub-
lic.”32   Noting that the defendant did not provide a ser-
vice typically thought to be suitable for public regula-
tion, the exculpatory clause was not ambiguous, not
the result of disparity and bargaining power, and not for
a public or essential service, the court affirmed the dis-
trict court’s granting of defendant’s summary judgment
motion.

V. Yang v. Voyagaire Houseboats, Inc., 701 N.W.2d 783
(Minn. 2005)

The first Minnesota Supreme Court case since Schlobohm

is Yang v. Voyagaire Houseboats, Inc.33   In Yang, plaintiff
patronized a resort at which he rented a houseboat for the
week.34   Plaintiff brought suit after he became very ill due
to a faulty carbon dioxide detector, requiring short hospital
stay (and ruining the vacation).35   Finding that house boat
ing constituted a purely recreational activity, the district
court granted defendant’s summary judgment motion on
the release and waiver.  The court of appeals affirmed.36

The supreme court reversed.37   The supreme court
focused on the fact that defendant never mentioned the
rental agreement containing the release and waiver until
just prior to taking the boat out, despite having his reser-
vation for a number of months beforehand and long before
he traveled to the resort (i.e., the release and waiver was
rather “sprung” on the plaintiff and his vacationing com-
panions).38   The court also focused on the fact that the
type of services offered by the resort, that of renting house-
boats for a matter of days, was more like the services of-
fered by innkeepers, thereby rendering it the type of activ-
ity generally thought to be suitable for public regulation.39

Holding that the resort essentially functioned as an inn-
keeper, the court concluded that it is appropriate to treat
the resort as an innkeeper when determining the enforce-
ability of the exculpatory clause in the boat rental agree-
ment.40   Since innkeepers generally have a special duty to
take reasonable actions to protect their guest, the supreme
court held that as a matter of public policy, defendant
could not circumvent their duty to protect its guests by
requiring the guests to sign a rental agreement containing
any exculpatory clause that purported to release them from
liability for their own negligence.41

VI. Anderson v. McOskar Enterprises, Inc., — N.W.2d
— (Minn. Ct. App. 2006)42

Returning full circle to the health-club context where we
began, Anderson plaintiff began noticing symptoms simi-
lar to that of a headache just minutes after commencing her
first workout at the club.43   At the behest of her club trainer,
plaintiff continued to work-out despite the pain, which then
traveled into her neck, shoulder, and arm.  Just two months
later, plaintiff underwent a cervical diskectomy as a result
of the injuries she sustained during her first work-out.

As one would expect, shortly before her first workout plain-
tiff completed her registration with the club, which included
a requirement that she sign a release of liability for “any act
or omission, including negligence,” causing injury.44   De-
spise the signature on the release, however, plaintiff filed
suit seeking damages from the club for negligent acts or
omissions during her initial work-out at the club.

On appeal from defendant’s successful summary  judg-
ment motion on the release, the court of appeals noted that
plaintiff admitted to understanding and agreeing to its
terms.  The court noted that plaintiff did not allege any-
thing over and above mere negligence and from this con-
cluded that there was no issue of material fact over what
the release provided, that is, exculpation from any negli-
gence on the part of the club.45

What makes Anderson particularly noteworthy is its adop-
tion of what has become the majority rule nationwide with
respect to whether an exculpatory clause is arguably am-
biguous, and, more importantly, what to do if a court con-
cludes that it is.  Rather than void the entire release as
plaintiff argued, Anderson adopted the better reasoned
rule of law that “any ‘term’ in a contract which attempts to
exempt a party from liability for gross negligence or wan-
ton conduct is unenforceable, not the entire [contract].”46

The principle underlying this rule, as opposed to a rule
mandating that the entire contract be voided, is simple: to
preserve the contracting parties manifested mutual intent
to effect a release of liability in exchange for license.
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After concluding its analysis with respect to the arguably
ambiguous nature of the release, the court continued on to
note that “[e]ven if there was a disparity of bargaining
ability here … there was no showing that the services pro-
vided [] are necessary and unobtainable elsewhere.  Al-
though fitness activities surely are desirable for most
people, they cannot plausibly be said to be necessary.”47

As such, the court concluded, given a lack of any “special
relationship [between the parties] and no overriding pub-
lic interest [requiring that] this contract provision, volun-
tarily entered into by competent parties, should be ren-
dered ineffectual,” the appellate court affirmed.48

In other words, that old ghost, the once-fundamental free-
dom of contract, lives on.

Benjamin P. Hayek practices insurance defense litigation

at Lind, Jensen, Sullivan & Peterson, P.A
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F.2d 858 (10th Cir. 1993); Potter v. National Handicap

Sports, 849 F.Supp. 1407 (D. Co. 1994); Lahey v. Covington,

964 F.Supp. 1440 (D. Co. 1996); Finkler v. Toledo Ski Club,

577 N.E.2d 1114 (Oh Ct. App. 1989).  There is a particularly
large body of law concerning exculpatory contracts within
the context of automobile racing.  See Hammer v. Road

America, Inc., 614 F.Supp 467 (E.D.Wis. 1985) (applying
Wisconsin law), aff’d, 793 F.2d 1296 (7th Cir. 1986); Dunn.

v. Paducah Int’l Raceway, 599 F.Supp. 612 (W.D.Ky. 1984)
(applying Kentucky law); Rhea v. Horn-Keen Corp., 582
F.Supp. 687 (W.D.Va. 1984) (applying Virginia law); Grbac

v. Reading Fair Co., 521 F.Supp. 1351 (W.D.Pa. 1981) (ap-
plying Pennsylvania law), aff’d, 688 F.2d 215 (3rd Cir. 1982);

Gore v. Tri-County Raceway, Inc., 407 F.Supp. 489 (M.D.Ala.
1974) (applying Alabama law); Schlessman v. Henson, 400
N.E.2d 1039 (Ill. Ct. App. 1980), aff’d 413 N.E.2d 1252 (Ill.
1980); LaFrenz v. Lake County Fair Bd., 360 N.E.2d 605
(Ind. 1977); Lee v. Allied Sports Associates, Inc., 209 N.W.2d
329 (Mass. 1965); Winterstein v. Wilcom, 293 A.2d 821 (Md.
1972); Barnes v. Birmingham Int’l Raceway, Inc., 551 So.2d
929, 932 (Ala. 1989); Theis v. J&J Racing Promotions, 571
So.2d 92 (Fla. Ct. App. 1990); Trainor v. Aztalan Cycle

Club, Inc., 432 N.W.2d 626, 631 n.1 (Wis. Ct. App. 1988).
27 636 N.W.2d 821 (Minn. Ct. App. 2001).
28 Id. at 825.
29 Id. at 827-28.
30 Id. at 828.
31 Id.
32 Id. (citing Schlobohm, 326 N.W.2d at 925-26).
33 Yang v. Voyagaire Houseboats, Inc., 2004 WL 2049843
(Minn. Ct. App. 2004), reversed by 701 N.W.2d 783 (Minn.
2005).
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Considerations For Drafting And Enforcing

Non-Compete Agreements
By:  Jennifer G. Lurken1

Employers are utilizing non-compete agreements more fre-
quently than ever before, most likely as a result of the
increased value of trade secrets and customer lists.  Non-
compete agreements are contracts in which an employee
agrees not to perform certain work for a period of time after
termination of employment.  Since non-compete agreements
are governed by state law, their enforceability varies by
state.  In Minnesota, courts generally will enforce a non-
compete agreement if: (1) the restraint is for a just and
honest purpose; (2) the restraint protects a legitimate in-
terest of the employer; (3) the restraint is reasonable; and
(4) the restraint is not injurious to the public.2   Minnesota
courts focus on whether the restrictive covenants in the
agreement are narrow in scope and reasonably necessary
to protect the employer’s legitimate business interests.3

The courts view non-compete agreements with some dis-
favor because they are in partial restraint of trade.4

Adequate Consideration

In evaluating whether to uphold a non-compete agreement,
a court first looks at whether a valid contract exists.  Most
importantly, the court focuses on whether there was ad-
equate consideration for the agreement.  In Minnesota,
adequate consideration exists if the non-compete agree-
ment is part of the job offer and the employee enters into
the non-compete when first hired.5   This is because in
exchange for signing the agreement, the employee is re-
ceiving employment, something that the employee did not
have before signing the agreement.6   Continued employ-
ment is only adequate consideration when it is accompa-
nied by “substantial economic and professional benefits,”
such as increased wages, a promotion, bonus, fixed-term
of employment, or access to protected information.7

Reasonableness

Once Minnesota courts find a valid contract exists, they

look at the reasonableness of the agreement.  Reasonable-
ness is measured by comparing the legitimate business
interests and the extent of the restrictions imposed upon
the employee.  The reasonableness of the scope and time
is determined in large part by the legitimate business inter-
ests the employer is trying to protect.  Legitimate business
interests generally consist of protecting trade secrets, pro-
prietary business information, customer base, customer
goodwill, and other confidential information.8

Once courts determine that the non-compete agreement
protects legitimate business interests, they then turn to
the restrictions imposed upon the employee to determine
whether it is reasonable.  Minnesota cases have mainly
focused on the geographic scope and time frame restric-
tions.  Generally, a non-compete agreement can only be as
long or as broad as is necessary to protect the employer’s
legitimate business interests.  Minnesota courts also con-

sider any payments to the employee during the period of
restriction, the employee’s access to the employer’s busi-
ness information, and the nature of the employer’s busi-
ness in this evaluation.9   In determining whether the geo-
graphical scope is reasonable, Minnesota courts typically
look to the area in which the employee was active and had
client contact.10

As long as the employer can prove legitimate business
interests, courts generally will find that periods of six to
twelve months are reasonable to protect those interests.
When goodwill is the legitimate business interest, courts
will look at the length of time necessary to obliterate the
identification between the employer and the employee in
the minds of the employer’s customers and the length of
time necessary for the employer to find and train a replace-
ment.11

34 Id.
35 Id.
36 Id.
37 Yang v. Voyagaire Houseboats, Inc., 701 N.W.2d 783
(Minn. 2005).
38 Id. at 786.
39 Id. at 790-91.
40 Id.
41 Id.

42 2006 WL 1148115.
43 Id. at *2.
44 Id.
45 Id. at *3.
46 Id. at *4 (quoting Wolfgang v. Mid-American

Motorsports, Inc., 898 F.Supp. 783, 788 (D.Kan.1995).
47 Id. at *5.
48 Id.



Blue Pencil Doctrine

One saving grace for less experienced lawyers who might
have drafted an overly broad agreement is that Minnesota
courts recognize the “blue-pencil” doctrine.  The blue pen-
cil doctrine allows a court to modify a non-compete agree-
ment that is determined to be unreasonably broad and to
enforce it only to the extent that the court finds is reason-
able.12   A court, however, is not required to modify an
overly broad non-compete agreement and may instead sim-
ply refuse to enforce it at all.13   Thus, a new lawyer should
take care to draft reasonable non-compete agreements and
not rely on the court.

Notes
1 Jennifer Lurken is an associate attorney at Larson · King,
LLP.  She can be reached at jlurken@larsonking.com.
2 Jim W. Miller Const. Inc. v. Shaefer, 298 N.W.2d 455, 459
(Minn. 1980); Bennett v. Storz Broad. Co., 134 N.W.2d 892
(1965).
3 Davies v. Davies Agency, Inc. v. Davies, 298 N.W.2d 127,
132 (Minn. 1980); Dynamic Air, Inc. v. Bloch, 502 N.W.2d
796, 800 (Minn. Ct. App. 1993).  Freeman v. Duluth Clinic,

Inc., 334 N.W.2d 626, 630 (Minn. 1983); Bennett,134 N.W.2d
at 899.
4 Id.
5 Sanborn Mfg. Co v. Currie, 500 N.W.2d 161, 164 (Minn.
Ct. App. 1993).
6 Overholt Crop Ins. Serv. Co., v. Bredeson, 437 N.W.2d
698, 702 (Minn. Ct. App. 1989).

7 Freeman, 334 N.W.2d 626; Davies, 298 N.W.2d at 132;
Sanborn Mfg. Co, 500 N.W.2d at 164.
8 Cherne Indus. Inc. v. Grounds and Assoc., Inc., 278
N.W.2d 81, 92 (Minn. 1979); Overholt Crop Ins. Serv. Co.,
437 N.W.2d at 702; Webb Pub. Co. v. Fosshage, 426 N.W.2d
445, 449 (Minn. Ct. App. 1988); Saliterman v. Finney, 361
N.W.2d 175, 178 (Minn. Ct. App. 1985).
9 See e.g., Roth v. Gamble-Skogmo, Inc., 532 F. Supp. 1029,
1032 (D. Minn. 1982) (finding even five years reasonable
for former CEO because of access to confidential informa-
tion and business strategy and payments being made by
former employer company).  Compare Lexis-Nexis v. Beer,
41 F. Supp. 2d 950 (D. Minn. 1999) (noting that information
former employee may have retained has lost considerable
value after four months).
10 Lexis-Nexis, 41 F. Supp. 2d at 957 (finding geographi-
cally unlimited agreement unreasonable); Millard v. Elec.

Cable Specialists, 790 F. Supp. 857, 859 (D. Minn. 1992)
(finding nationwide restraint reasonable).  Compare Walker

Employment Serv., Inc. v. Parkhurst, 300 Minn. 264, 219
N.W.2d 437, 442 (1974) (single county restraint reason-
able).
11 See, e.g., Minnesota Mining & Mfg. Co. v. Kirkevold,
87 F.R.D. 324, 335 (D. Minn. 1980) (finding two-year re-
straint reasonable).
12 Davies, 298 N.W.2d at 131 n. 1; Bess v. Botham, 257
N.W.2d 791 (Minn. 1977).
13 Klick v. Crosstown State Bank of Ham Lake, Inc., 372
N.W.2d 85, 88 (Minn. Ct. App. 1985).

Commentary On In-House Practice:

A Different Shade Of Green
By:  Jill Pearson

“There’s no perfect job,” my parents always told me
(though I think “Ben & Jerry’s flavor-tester” could come
close).  “The grass is always greener,” was another of
their favorite reminders, and I suppose that’s often true.
So, how does an in-house gig compare to law firm life?
Five years after graduation, it seems more and more of my
law school colleagues are looking to find out as they take
the leap from the partner track to the corporate world.  So I
decided to go in search of the answers, relying on in-house
colleagues from industries such as banking, healthcare,
retail, and manufacturing to help set the record straight.
From “liberating” and “exciting”, to “isolating” and “terri-
fying”—the reviews appear to run the gamut.  But for those
of you seriously contemplating the switch, let me summa-
rize my findings.

As you might expect, on the positive side there’s the ab-
sence of billable hours and the tedious task of tracking
them, the thrill of being entrenched in a business and con-
tributing to its success, the amazing variety of legal chal-
lenges inherent in the title “general” counsel, and the luxury
of engaging in discussions of importance for which no
ascertainable (read: billable) client exists.  There’s also the
perk of day-to-day interaction with non-lawyers, an em-
phasis on work/life balance, and the occasional invitation
from an outside law firm to a concert or sports outing.

Of course, as lawyers, we know there is another side to
every story, so let me elaborate on the common complaints
as well.  “Meetings, meetings, meetings” seemed to top
everyone’s list, along with the adjustments that accom
pany the transition from an esteemed profit-generator to a



Positive Developments In

Legal Citation Manuals
By:  Darin T. Allen, Esq., Masha Marchevsky and Amy Wanezek

Since its introduction in 1926, The Bluebook, A Uniform

System of Citation (“Bluebook”) has been recognized as
the standard against which other legal citation manuals are
compared.  Yet, over the course of the 20th Century, con-
cerns developed within the legal community that new edi-
tions of the Bluebook were not user friendly and that the
Bluebook lacked guidance for practitioners.  With the ar-
rival of the ALWD Citation Manual: A Professional Sys-

tem of Citation (“ALWD Citation Manual”) in 2000, ef-
forts were made to evaluate the use of the Bluebook and
the ALWD Citation Manual.  In studies comparing the
ALWD Citation Manual to the Sixteenth and Seventeenth
Editions of the Bluebook, the ALWD Citation Manual was
repeatedly found to be the more “user friendly” choice for
practitioners and law students.  See, e.g., Wanda M. Temm,
New Kid on the Block: The ALWD Citation Manual, 59 J.
Mo. B. 16 (2003).

In what could be described as a partial response to the
arrival of the ALWD Citation Manual, the editors of the
Bluebook prepared and published the Eighteenth Edition
of the Bluebook in 2005.  Analysis of the revisions and
additions contained in the Eighteenth Edition of the
Bluebook suggests that competition from the ALWD  Ci-

tation Manual has caused the Bluebook to become more
accessible to practitioners and law students and easier to
use.  This article will outline the origins of the Bluebook

and the ALWD Citation Manual, and will provide guid-
ance for legal practitioners, law students, and legal writing
professionals by comparing and contrasting the changes
featured in the most recent editions of each citation manual.

Origins of the Bluebook

In 1926, the Harvard, Yale, Pennsylvania, and Columbia
Law Reviews introduced a booklet to be used as a citation
guide for legal writing.  The booklet was titled, “A Uniform

System of Citation.”  By 1991, this publication became a
book and its title was changed to The Bluebook: A Uni-

form System of Citation.  From its conception, the Bluebook

has dominated the legal writing field as the proper system
of citation, and it is widely recognized by attorneys, judges,
law students, and legal writing professionals.

The Rise of the ALWD Citation Manual

Despite its extensive use, the Bluebook faced increasing
amounts of criticism during the late 20th Century, resulting
mostly from substantial revisions with each new edition,
lack of clarity, and a difficult-to-use format.  Consequently,
in 1997, the Association of Legal Writing Directors
(“ALWD”) voted to create an alternative to the increas-
ingly complex and technical Bluebook.  The new publica-
tion by the ALWD was titled the ALWD Citation Manual:

A Professional System of Citation.  The first edition of the
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mere “cost of doing business.”  As such, gone are the
catered lunch meetings, the unlimited expense accounts,
the marketing budget, the lavish annual parties, and the
oriental rugs.  Yes, it seems the general consensus is that
an ego has no place in the world of in-house counsel!

In the glass half-empty/half-full category is the observa-
tion that in-house practice is generally more independent
and self-directed, which can be empowering but can also
be isolating.  And while the fast pace and quick decision-
making is liberating for some, others found it terrifying to
at times rely more on instincts and judgment than exten-
sive research and review.  In some cases, there’s also the
task of managing outside counsel, which can be an inter-
esting and occasionally unsettling reversal of roles.

So, as you can see, my parents may be right—perhaps
there is no perfect job.  As lawyers, we’re fortunate to have

skills that are equally applicable to many different roles
and settings, each with its unique opportunities for intel-
lectual stimulation and accompanying challenges.  I made
my own leap to in-house practice last year, so I can relate
to many of the observations of my colleagues.  Whether

you’ve got your eye on that partner office or the chair of

the CEO, be prepared for the inevitable highs and lows.

And don’t forget, from one pasture to the next, the grass
always appears greener . . . unless, of course, you’re tast-
ing Ben & Jerry’s.

Jill Pearson is currently an attorney at a Minnesota-based

corporation, having previously practiced law at a large

Minneapolis law firm.



manual was published in 2000, with a second edition pub-
lished in 2002, and a third edition published in late 2005.

Features of the ALWD Citation Manual

The original edition of the ALWD Citation Manual did  not
substantially depart from traditional legal citation rules.
Rather, it made learning legal citation easier because it uti-
lized one system for all legal documents, making no dis-
tinction between law review articles and other types of
writing.  In addition, the ALWD Citation Manual contained
a larger amount of white space and less dense text, making
the publication easier to read.

While the numerous simplifications were generally well
received, the first version of the ALWD Citation Manual

did encounter some criticism, especially regarding typo-
graphical errors.  See Pamela Wilkins, The ALWD Citation

Manual Grows Up: A Guide to the Second Edition, 83
Mich. B.J. 48 (2004) (citing several articles critiquing the
ALWD Citation Manual).  Consequently, the second edi-
tion of the ALWD Citation Manual integrated important
corrections and changes, including a larger variety of
sources and an increased number of examples for citations.
The third edition includes additional rules, further clarifi-
cations, more examples, and all of the appendices previ-
ously only available through the ALWD Citation Manual

website.

Legal Community Response to the ALWD Citation

Manual

As the ALWD Citation Manual gained acceptance in a
number of law schools and paralegal programs, legal writ-
ing professionals weighed in with several articles compar-
ing the Bluebook and the ALWD Citation Manual.  In
comparing the two citation manuals, numerous articles criti-
cized the Sixteenth and Seventeenth Editions of the
Bluebook as being far more complex than the ALWD Cita-

tion Manual and less intuitive for law students and practi-
tioners to use.  Specific criticisms of the Bluebook focused
on inaccessibility to practitioners, mainly due to the major
ity of the Bluebook concentrating on citation rules for law
reviews that differ substantially from court documents.  See

Suzanne E. Rowe, The Bluebook Blues: ALWD Introduces

a Superior Citation Reference Book for Lawyers, 64-JUN
Or. St. B. Bull. 31 (2004).

Practitioners and legal writing professionals reported us-
ing the ALWD Citation Manual in an effort to compensate
for the lack of local citation rules included in the Bluebook.
Further, the ALWD Citation Manual avoided many of the
organizational problems that made the Bluebook difficult
to navigate, particularly the significant substantive
changes included in every new edition of the Bluebook.

Practitioners, law students, and legal writing professionals
praised the ALWD Citation Manual for its focus on the
“why” of citation, clarity of rules and numerous examples,
and shortcuts throughout the book, including sidebars
and fast format sections.  As a testament to the welcome
reception given to the ALWD Citation Manual, in 2003,
over 100 of the 188 then-designated ABA-approved law
schools implemented use of the ALWD Citation Manual

as the primary resource for teaching legal citation to first-
year law students.  See Bryan A. Garner, Practice Strate-

gies: Legal Writing, 32 Stu. Law. 10 (2003).  With law schools
readily adopting the ALWD Citation Manual, the Bluebook

no longer reigned supreme as the primary tool for teaching
legal citation format.

Practical Updates to the Bluebook

The Eighteenth Edition of the Bluebook came out in the
summer of 2005.  The newly revised Bluebook features
several changes in an attempt to make the publication more
accessible to practitioners and law students.  Some no-
table changes to the Bluebook include the addition of ju-
risdiction-specific citation rules and style guides, a changed
format for easier reading, new explanations on the “why”
of citation, and reformatted shortcut charts for more acces-
sible reference.

In what is perhaps the most significant change to the
Bluebook, the short and confusing “practitioners’ notes”
section contained in the beginning of previous editions
was replaced with a longer “Bluepages” section.  The
Bluepages were added to include “a how-to guide provid-
ing easy-to-comprehend instructions for the everyday ci-
tation needs of first-year law students, summer associates,
law clerks, practicing lawyers, and other legal profession-
als.”  The Bluebook: A Uniform System of Citation (Co-
lumbia Law Review Ass’n et al. eds., 18th ed. 2005).  The
addition of the Bluepages substantially changed the origi-
nal purpose of the Bluebook, which was to provide a uni-
form system of citation for law reviews and journals.  Given
that the ALWD Citation Manual’s primary purpose was to
provide practitioners with a clear and easy-to-use system
of citation, re-focusing the Bluebook to increase accessi-
bility for practitioners appears to be a clear reaction by the
Bluebook’s editors to the increasing use of the ALWD Ci-

tation Manual

Moreover, the new edition of the Bluebook includes sev-
eral clarifications and explanations to answer some of the
concerns over typeface and rules for court documents ver-
sus law reviews.  In response to these criticisms, the edi-
tors of the Bluebook explain, “to alleviate any confusion
caused by the proliferation of typeface conventions,” the
Bluepages provide a comprehensive how-to guide for ba-
sic legal citation, while the remainder of the Bluebook em-
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ploys more complex typeface conventions to be used ex-
clusively for law reviews and other journals.  The

Bluebook: A Uniform System of Citation (Columbia Law
Review Ass’n et al. eds., 18th ed. 2005).  This clarification
indicates that practitioners and students learning legal ci-
tation should look to the Bluepages when looking for the
correct method of citation for any document other than a
law review.

Citation Manual Preferences for Minneapolis and St. Paul

Law Schools

The four law schools in Minnesota are split on their prefer-
ence for the Bluebook or the ALWD Citation Manual.
The University of Minnesota Law School and William
Mitchell College of Law use the Bluebook, whereas the
University of Saint Thomas School of Law and Hamline
University School of Law use the ALWD Citation Manual.
Hamline University has used the ALWD Citation Manual

since it became available in 2000.  The University of Saint
Thomas began teaching its founding class of students in
2001 using the ALWD Citation Manual.

Some of the reasons provided by the legal writing direc-
tors1  for remaining with the Bluebook include preference
by the law review staff, a strong following among practitio-
ners and courts, and no clear reason to change.  Propo-
nents of the ALWD Citation Manual argue that it is a
much clearer teaching tool, easier to read, and gaining in
popularity among law schools.  Additionally, it is argued
that in practice, most practitioners do not strictly adhere to
the Bluebook citation form.  Therefore, deviation from the
Bluebook could potentially help to prepare students for
the realities of law practice by reminding them about the
importance of local citation rules in a jurisdiction.

The legal writing directors of the different law schools gen-
erally do not feel that students taught using the ALWD

Citation Manual will be at a disadvantage compared to
those trained to use the Bluebook.  The only disadvan-
tage voiced was that prospective employers may require
exact compliance with the Bluebook.  However, propo-
nents argue that use of the conversion charts found on the
ALWD Citation Manual website adequately prepares stu-
dents to understand the differences and to make the ap-
propriate citation changes.

Regardless of a school’s preference for either the Bluebook

or the ALWD Citation Manual, the majority of the legal
writing directors emphasized that the goal of a legal writing
program is to teach citation format, not to teach one style
or the other.  Emphasis should be placed on preparing
students to properly cite in a legal document, not on the
vehicle used to acquire that valuable skill.  Although none
of the law schools are considering changing from current

use of either the Bluebook or the ALWD Citation Manual,
the legal writing program directors are committed to on-
going review of citation format developments to provide a
positive educational experience for law students.

Conclusion

While the Bluebook previously dominated legal citation, it
is important for practitioners and legal writing profession-
als to realize that the ALWD Citation Manual functions as
an established resource for legal citation.  The most recent
editions of the ALWD Citation Manual and the Bluebook

provide user-friendly ways for students of legal citation to
learn and appreciate the complexities and proper use of
cites.  While it is always best practice to consult the local
rules of a jurisdiction for specific guidance on legal cita-
tion, the emergence of the ALWD Citation Manual and the
revisions made to the Bluebook are positive developments
that work in favor of effective communication.

Darin T. Allen is the Director of Real Estate and Employ-

ment ADR Services for the National Arbitration Forum in

Minneapolis, Minnesota.  Mr. Allen can be contacted at

(952) 516-6418 or dallen@arb-forum.com.

Masha Marchevsky is a second-year law student at the

University of Minnesota Law School.

Amy Wanezek is a second-year law student at the Univer-

sity of St. Thomas School of Law.

Notes
1 A special thanks to the legal writing directors at all of the
local law schools: Bradley Clary, University of Minnesota
Law School; Kenneth Kirwin, William Mitchell College of
Law; Alice Silkey, Hamline University School of Law; and
Ursula Weigold, The University of Saint Thomas School

of Law.
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FUN TRADITIONS AND NEW BEGINNINGS FOR

HCBA NEW LAWYERS THIS SPRING!

The HCBA New Lawyers Section has been very busy plan-
ning its spring events while also gearing up for a transition
into new leadership.  Elections are coming up on June 14,
2006.  We are already hearing from many talented lawyers
hoping to make an impact on the legal community by be-
coming a part of the HCBA NLS Executive Committee.  We
look forward to more of the great events described below,
and to whatever new paths are forged by next year’s lead-
ership!  For more information on the election process, con-
tact Lori Semke at lsemke@flynngaskins.com.

We have been having some great CLE programs this year—
hopefully you did not miss the CLEs we sponsored in May
in conjunction with the HCBA Civil Litigation Section.  On
May 8, 2006 we co-sponsored the Civil Litigation Section’s
lunchtime CLE on the issue of Jury Consultants, presented
by Stephen J. Davidson of Leonard, Street and Deinard.
On May 16, 2006, our lunchtime CLE (co-sponsored by the
Civil Litigation Section) will be “How to Survive Your First
Trial”, presented by William F. Stute of Lindquist and
Vennum.  For more information on HCBA New Lawyers’
CLE programs, please contact Larry at (612) 752-6622.

HCBA New Lawyers have also continued their community
service efforts this spring.  We are proud to have been a
co-sponsor of the “We the Jury” project during its first
year in Minnesota.  The HCBA New Lawyers, in conjunc-

tion with the HCBA Community Relations Committee,
MSBA New Lawyers, and several other local legal organi-
zations, have volunteered at area schools to facilitate a
start-to-finish “mock jury” program in the classroom.  The
program has been a huge success and we look forward to
expanding the program even further next year.  New Law-
yers have also assisted with the MSBA Katrina Task Force’s
furniture drive, and Section members donated time to help
keep our world clean on Earth Day by volunteering their
garbage pickup skills at Minneapolis’ Lake Nokomis on
Saturday, April 22.  Finally, several New Lawyer Section
volunteers assisted at the “Ask-A-Lawyer” project during
Law Week 2006, giving free legal advice to members of the
Minneapolis community at the Minneapolis Urban League
during the week of May 1st.

In April, HCBA New Lawyers joined MSBA and RCBA
New Lawyers for the Annual Spring Social, which again

was a great success and held at Nochee in Minneapolis on
April 20th.  June promises to be another busy month of
social events as well.  Our Annual St. Paul Saints Summer
Outing—“New Lawyers’ Day at the Ballpark” is coming
up Sunday, June 11 at Midway Stadium, where the Saints
will take on the Sioux Fall Canaries.  Tailgating will start at
11:00, game at 1:00.  Tickets are $17, which includes burgers,
brats, hot dogs, snacks, and drinks at the tailgate event,
and seats with the New Lawyers for the game!  Contact
NLS Social Director Andrew Moratzka at 612-305-1418 or
apm@mcmlaw.com to get your tickets.  Space is limited, so
act now!

Also in June, the HCBA New Lawyers Section is again co-
sponsoring the Lake Minnetonka Networking Boat Cruise
on June 22, 2006, in conjunction with other young profes
sional organizations, including insurers, CPAs and risk
managers.  Keep an eye on our website for information
(http://www.hcba.org/programs/newlawyers)!  Look for our
regular monthly Happy Hour to return in August at a Min-
neapolis hot spot near you!

Lori Semke is the Chair of the Hennepin County Bar As-

sociation New Lawyers Section.

Hennepin County Affiliate News
By:  Lori Semke



Ramsey County Affiliate News
By:  Derk Schwieger

Council Meetings and Happy Hours

The next council meetings and Happy Hours for the
Ramsey County New Lawyer’s will be on Thursday, June
8, 2006, starting with our council meeting from 4:00 p.m. to
5:00 p.m., and a Happy Hour from 5:00 p.m. to 7:00 p.m. at
Dixie’s on Grand Avenue, sponsored by John Richardson,
QRC.

Volunteer Opportunities

There are summer volunteer opportunities through the
Ramsey County New Lawyer’s which present an excellent
opportunity to give back to the community, as well as net-
work with other professionals. The Annual Ramsey County
Fundraiser Golf Tournament, Presented by US Bank, is
being held on Monday, July 10, at the Southview Country
Club, 239 East Mendota Road, West St. Paul. The Ramsey
County Bar is also holding another the Annual Families
First event on Saturday, July 22, at John A. Johnson El-
ementary School, 740 York Avenue, St. Paul. For more de-
tails and times for these events, please contact the RCBA
office at (651) 222-0846, send an email to

info@ramseybar.org.

Continuing Legal Education

A CLE sponsored by the Ramsey County New Lawyers
entitled “Legal Malpractice” will be resented by: Chad J.
Hintz, Burke & Thomas, PLLP, on Wednesday, July 26,

from 12:00 to 1:30 p.m. This CLE will be held in room N109,
of the First National Bank Building, 332 Minnesota Street,
St. Paul. Cost is $15 for RCBA members and $20 for non-
members. One CLE credit will be applied for. To register,
contact the RCBA office at (651) 222-0846, send an email to
info@ramseybar.org, or register online with a credit card at
www.ramseybar.org.

Next Fall

We will pick up with Happy Hours again in the fall, and
have tentatively scheduled an Octoberfest for October 12,
2006. This event will hopefully be co-sponsored by the
MSBA and Hennepin County New Lawyer’s, as well as the
Ramsey County Bar Association as a whole. The tentative
location is Summit Brewery.

The Ramsey Count New Lawyers will have various up-

coming events at the beginning Autumn and the Spring. If
you would like information regarding presently scheduled
events and new events, please email your request to Alex-
andria Hennekens at alexandria@ramseybar.org so you
could be put on the New Lawyers e-mail list.

Thank you from the outgoing Co-Chair

It has been a pleasure to serve as Co-Chair for the Ramsey
County New Lawyer’s for the last two years. The people I
have been able to work with through the Ramsey County
Bar Association have made volunteering as Co-Chair very
worthwhile professionally and personally.

Executive Director Cheryl Dalby, Ms. Alexandra
Hennekens, and the rest of the RCBA staff are truly first
class, and I would encourage all attorneys to utilize the
RCBA main office, whether for CLE’s, staffing needs, net-
working, or lawyer referral.

My other Co-Chairs during this time have been Laura Hage
two years ago, and Sarah Bashiri during this year. Both
Laura and Sarah have been terrific to work with, as have
members of the New Lawyer’s Council who worked hard to
put together volunteer activities, CLE’s, and monthly
Happy Hours. Council Members have included Elyssa
Weber, Mark Priorie, Shannon Nelson, and Kris Olen. Thank
you for a great two years.

Best of wishes to the Council, from Co-Chair Derk Schwieger

Derk Schwieger is the RCBA New Lawyers Section Co-

Chair.  He can be reached at lawdks@qwest.net.
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No reports submitted.

4

Mankato, St. Cloud and Willmar

Affiliate News

In an effort to facilitate relationships between new lawyers
in the Duluth area, the Duluth New Lawyers commenced a
series of presentations by various new lawyers regarding
their positions, employers and legal experiences. In Febru-
ary, Ben Stromberg of the St. Louis County Attorney’s
Office spoke regarding his duties relating to child protec-
tion. In March, Yvonne Novak of Gerlach & Beaumier, At-
torneys at Law, L.L.P., spoke of her duties relating to ad-
ministration of her firm and her experiences in bankruptcy
law. Finally, in April, Jessica Durbin of Johnson, Killen &
Seiler, P.A., discussed her experiences practicing employ-
ment law both for the EEOC and her current firm. We are
looking forward to hearing from other members of the group
in the coming months.

As part of the statewide effort, the Duluth New Lawyers
were also successful in collecting furniture and other of
fice equipment for donation to attorneys located in the
regions affected by Hurricanes Katrina and Rita. On Mon-
day, April 3, 2006, several new lawyers volunteered to take
time out of their workday to help load the donated items on
a truck bound for Gulfport, Mississippi. With the help of a
few temporary workers and the support of the Eleventh
District Bar Association, the loading was complete in just
over two hours.

The Duluth New Lawyers is now gearing up for a great
summer with new volunteer opportunities, more member
presentations, and an election for a new president to take
place in August.

Kim Maki is the Chair of the Duluth New Lawyers Sec-

tion.  She can be reached at kmaki@fryberger.com.

4
Duluth Affiliate News

By:  Kim Maki



Alternative Dispute Resolution Section

Darin Allen

dallen@arb-forum.com

Animal Law Section

Laura Hage

lahagelaw@aol.com

Antitrust Section

Brian C. Fischer

Brian.Fischer@FischerLegal.com

Bankruptcy Section

Megan Blazina

mblazina@foleymansfield.com

Business Law Section

Dale Thompson

dbt108@yahoo.com

Civil Litigation Section

Nicholas O’Connell

noconnell@murnane.com

Art Boylan

arthur.boylan@leonard.com

Construction Law Section

Chanel Melin

melinlaw@sprintpcs.com

Brendan Tupa

btupa@hlk.com

Amy Gelhar

agelhar@foleymansfield.com

Criminal Law Section

Virginia Cronin

virginia.cronin@pubdef.state.mn.us

Elder Law Section

Douglas J. Debner

ddebner@charterinternet.com

Environmental Law Section

Dale Thompson

dbt108@yahoo.com

General Practice Solo Small Firm Section

Teresa McClain

tmcclain@hallberglaw.com

Health Law Section

Anne Kanyusik

akanyusik@faegre.com

Human Rights Committee

Erika Donner

edonner@dadygarner.com

Immigration Law Section

Bradley W. Newbolt

BradN@Lawyer.com

International Business Law Section

Robert Gaulke

drgaulke@yahoo.com

Labor & Employment Law Section
Bridget McCauley Nason
bnason@levander.com

Law School Liaison Committee

Joseph McCullough, Hamline Law School

joemcullough@yahoo.com

Andrew Tatge, St. Thomas Law School

amtatge@stthomas.edu

Wendy Badger, William Mitchell Law School

badger@wmitchellalumni.net

 NLS Calendar of Events2005-2006 NLS Liaisons

As the list indicates there are a number of openings for New Lawyers to become liaisons to various sections in the
MSBA. This is a great opportunity to get involved with a substantive or procedural area of law. If you are a new
lawyer and interested in becoming a liaison you should contact the New Lawyers Section Chair, Rebecca Fisher at
rebecca@rrflaw.com for more information.

Legal Assistance to the

Disadvantaged Committee

Leah Weaver

lweaver@midmnlegal.org

Legislative Committee

Jessica Theisen

jtheisen77@hotmail.com

Practice Management and Marketing

Christopher Jones

jones_chris_r@hotmail.com

Probate and Trust Law Section

Michael Ostrem

mostrem@faegre.com

Professionalism Committee

Mary Briede

briedme@locklaw.com

Public Law Section
Bridget McCauley Nason
bnason@levander.com

Real Property Law Section

Dan Gilchrist

dgilchrist@fwhlaw.com

Tax Law Section

Brendan Tupa

btupa@hlk.com

Women in the Legal Profession

Committee

Dana Bartocci

bartocci@umn.edu

COMMITTEES

Convention

Diversity Committee

Fair Response Committee

Insurance for Members Committee

Judicial Elections Committee

Life and the Law Committee

Membership Committee

Multijurisdictional Practice Committee

Paralegal Committee

Pro Se Implementation Committee

Publications Committee

Rules of Professional Conduct Committee

SECTIONS

Administrative Law Section

Appellate Practice Section

Art & Entertainment Section

Children and the Law Section

Communications Law Section

Computer Law Section

Employee Benefits Section

Family Law Section

Food and Drug Law Section

Outstate Practice Section

Public Utilities Section

NLS  Open Liaison  Positions
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Executive Board

Chair: Rebecca Rhoda Fisher

The Law Office of Rebecca Rhoda Fisher, PLLC

2589 Hamline Avenue North, Ste. B

Roseville, MN  55113

Work Phone:  (651) 251-3838

Fax:  (651) 697-9434

rebecca@rrflaw.com

Vice-Chair: S. Jamal Faleel

Fredrikson & Byron

200 South 6th Street, #4000

Minneapolis, MN  55402

Work Phone:  (612) 492-7303

Fax:  (612) 492-7077

JFaleel@fredlaw.com

Treasurer: Erika Donner

Dady & Garner PA

80 South 8th Street, #4000

Minneapolis, MN  55402

Work Phone:  (612) 359-9000

Fax:  (612) 359-3507

edonner@dadygarner.com

Secretary: Dan Gilchrist

Fabayanske Westra & Hart PA

800 La Salle Avenue, #1900

Minneapolis, MN  55402

Work Phone:  (612) 359-7620

Fax:  (612) 338-3857

dgilchrist@fwhlaw.com

Affiliates

Hennepin County: Lori Semke

lsemke@flynngaskins.com

Ramsey County: Derk Schwieger

lawdks@qwest.net

Duluth: Kim Maki

kmaki@fryberger.com

Mankato: Lisa Hill

lisa.hill@smrls.org

Rochester:

Unaffiliated

Brainerd: Stephanie Shook

Stephanie.Shook@state.mn.us

St. Cloud: Sarah Smith

ssmith@rajhan.com

Russ Cherne

pennlies@cloudnet.com

Willmar: Tim Simonson

tsimonson@willmarlaw.com

2005-2006 MSBA New Lawyers Section Contacts
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