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Greetings from the Chair 

Charlie Delbridge 

 
 
 
 
 
 
 
 

Greetings New Lawyers and welcome to another exciting bar year!  The New Lawyers Section 
of the MSBA (“NLS”) has high expectations for the 2011-12 bar year, and a talented and 
committed group of officers, committee chairs, and other dedicated volunteers to help us live up 
to those expectations. 
 
Rather than discussing the year to come, however, I’d like to use this space to reflect on the 
2010-2011 bar year, which ended this summer.  This past year, the NLS was capably led by 
Chair Christina Weber.  Under her strong leadership, and that of the rest of the NLS officers, 
volunteers, and staff, the NLS accomplished a number of valuable initiatives. 
 
One such initiative was the Serving Our Seniors program.  Serving Our Seniors was the Public 
Service Project of the American Bar Association, Young Lawyers Division.  The NLS took the 
lead in implementing the project here in Minnesota.  In large part, we have our then-Treasurer 
(and current Vice-Chair) Sam Edmunds to thank for the success of the Serving Our Seniors 
project.  The NLS trained approximately 25 volunteer attorneys in basic estate planning.  Those 
volunteers then visited a handful of senior centers and, on a pro bono basis, drafted estate plans 
for seniors.  We were able to provide estate plans for approximately 50 seniors.  The NLS owes 
a big thanks to Sam, and to all the volunteer attorneys that made the Serving Our Seniors 
project such a success here in Minnesota! 
 
The NLS also provided a slate of free CLEs to its members during the 2010-2011 bar year.  We 
presented one-hour CLEs before most of our monthly section meetings.  These free CLEs were 
attended by an estimated 600 to 700 new lawyers!  Our CLE Co-Chairs for the last bar year 
were Mathea Bulander and Margie Meier.  Both Mathea and Margie are to be commended for 
their hard work for the section! 
 
Unfortunately, my space is drawing short, so I will bring these Greetings to a close.  In future 
Hearsay editions, I hope to draw attention to our fun and well-attended social events, our other 
community service initiatives, and many more activities in which the NLS is engaged.  Suffice 
it to say, we’ve got big shoes to fill in keeping up with the work we did in 2010-2011! 

 
Please join us at our monthly section meetings, held the second Thursday of 
every month at 5:30 PM in the MSBA offices.  If you have any questions 
about how you can become more involved in the NLS, please contact me! 
 
Charlie Delbridge is the Chair of the New Lawyers Section, and an 
attorney with Christensen & Laue in Edina.  You can reach Charlie at 
cad@edinalaw.com or (952) 927-8855. 
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Summer 2011 
 

Lawyer As Counselor: Know The Signs And When To Look For Help 
While Working With Clients With Mental   Health Needs 

 

By Sarah Brenes 

Clients seek out attorneys for help in 
resolving their legal issues. We often find, 
however, that a client’s legal problems rarely 
arise in a vacuum and are but one layer of a 
complex web of concerns.  Those concerns 
often cause, and are sometimes caused by, 
symptoms related to mental health disorders.  
Participation in the legal process often adds 
another layer of stress and can aggravate 
symptoms, which often affect both a client’s 
well-being and his or her ability to effectively 
participate in the legal process.  As attorneys, 
we are equipped with specific skills to 
address legal issues, but our human nature 
often compels us to help assist with our 
clients’ other needs as well.  In order to be an 
effective attorney, it is important to recognize 
when we can, or should, counsel clients 
regarding non-legal matters.  It is equally 
important to know when and how turn to 
other types of professionals for help, 
particularly related to mental health needs.  
Knowing just who those professionals are 
and how we can collaborate with them is 
essential to this process. 

Lawyer as Non-Legal Counselor 
 

Rule 2.1 of the Minnesota Rules of 
Professional Conduct (MRPC) expressly 
authorizes attorneys to counsel on non-legal 
considerations: 

In representing a client, a lawyer shall 
exercise independent professional judgment 
and render candid advice. In rendering 
advice, a lawyer may refer not only to the law 
but to other considerations such as moral, 

economic, social, and political factors that 
may be relevant to the client’s situation.1 

Citing to this rule, the Minnesota Supreme 
Court in Friedman v. Commissioner of Public 
Safety,2 commented on an attorney’s 
obligation to address the client’s well-being.  
In highlighting the attorney’s role in getting a 
client in a DWI prosecution into treatment, 
the court stated, “a good lawyer is not only 
interested in protecting the client’s legal 
rights, but also in the well-being and mental 
and physical health of the client.”3 In this 
example, it is clear that the attorney’s role is 
not to provide treatment to the client because 
it is clearly outside an attorney’s competence 
area.  Instead, the attorney’s role is to advise 
the client to seek treatment.   Sometimes the 
competence boundaries are not as clear.  
Take for example an elder client who has 
hired you to contest a guardianship claim.  
The client’s cognitive soundness is an 
imperative element of the case, it is also 
essential to your representation.  Though you 
are likely familiar with the legal standards 
regarding capacity, knowing the signs and 
knowing how to work with a client with 
diminished capacity (which your client likely 
has had some degree of, giving cause to the 
guardianship proceeding in the first place), 
may not be as familiar to you.  Furthermore, 
you, as the client’s attorney, may have an 
incentive to resist the signs in order to prevail 
on the claim.  How do you request the help of 
mental health professionals in order to benefit 
communication with the client?  How do you 
avoid undermining your client’s case by 
generating discoverable documentation? 
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Knowing when help may be needed 

Psychologists have found that involvement in 
the litigation process itself can cause 
individuals to experience negative mental 
health symptoms.  Common symptoms of 
“Forensic stress disorder” (FSD), include 
obsessive thinking, panic attacks, fear and 
intrusive thoughts regarding the legal case 
that can disrupt sleep and affect activities of 
daily living.4  Encouraging clients to seek 
help from other professionals is arguably 
within the permissions and duties of our 
profession.5  It can be particularly important 
when a client’s mental health can have a 
significant impact on the outcome in their 
case.  Take, for example, a client whom you 
are representing in an asylum claim before 
the immigration court.  You know the client 
has been the victim of trauma, but she has 
maintained composure throughout most of 
the legal process.  When the hearing date 
approaches, however, the client repeatedly 
cancels or misses important preparation 
sessions due to headaches or other physical 
health symptoms.  You could suspect the 
client is avoiding your meetings because her 
claims are false and she does not want you to 
test the story during the preparation sessions.  
Alternatively, the client could be avoiding the 
meetings due to anxiety related to the 
upcoming hearing, or for fear of reliving the 
traumatic experiences while preparing to 
testify.  Referral to a mental health 
professional, or collaboration with a provider 
if the client is already receiving treatment, 
can be crucial to assisting the client through 
the process.   

 
While symptoms of anxiety, PTSD or other 
mental health disorders often vary in 
combination and severity, attorneys should be 
aware of common signs of mental health 
disorders that may become visible during 
their interactions with clients: 6 

 

· Restlessness and feeling keyed up or on 
edge; 

· Fatigue; 

· Difficulty concentrating or your mind 
“going blank” 

· Trembling, feeling twitchy or being easily 
startled; 

· Shortness of breath or rapid heartbeat; 

· Emotional numbness; 

· Memory problems. 

Symptoms of mental health disorders can 
appear at any point during the representation.  
Times when attorneys should be particularly 
cognizant of signs include the beginning of 
the representation, when the client may not 
yet trust the attorney or still have many 
unanswered questions about the legal 
process.  Other key points are “psycholegal 
soft spots,”7 when a client may be asked to 
retell a traumatic experience or a face a 
defining decision in the case.  Time 
constraints and a long to-do list in the legal 
case may tempt many of us to muddle 
through a client meeting disregarding the 
signs, chalking them up to a bad day or the 
common stress of the process.  However, 
repeated or exaggerated symptoms should not 
be ignored.   

Where to turn for resources 

When you see or anticipate signs of anxiety 
or other mental health concerns, several 
resources are publically available to find 
services that meet your client’s needs: 

Several sites have interactive listings of 
statewide resources: 

· Mental Health Association of MN 
(MHAM)  has a topical listing of sliding 
fee clinics throughout Minnesota:  http://
www.mentalhealthmn.org/find-support/
resource-list  
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· The Minnesota Psychological 
Association (MPA) has a drop-down 
search menu to cater your search to a 
client’s specific needs: https://
m360.mnpsych.org/frontend/search.aspx?
cs=1472  

 

· The National Alliance on Mental Illness 
(NAMI) : The Minnesota chapter of this 
national non-profit provides education, 
support and advocacy surrounding mental 
illness: http://www.namihelps.org/  

 

Many counties have low cost mental health 
services: 

 

· Hennepin County: The county’s website 
contains a list of free or sliding fee mental 
health clinics within Hennepin County: 
h t t p : / /ww w. henn ep i n .us /po r ta l / s i t e /
HennepinUSmenuitem.b1ab75471750e40fa01
d f b 4 7 c c f 0 6 4 9 8 / ? v g n e x t o i d 
= 4 9 e 2 e 5 d 0 8 2 0 a 3 2 1 0 
VgnVCM10000049114689RCRD  

 

· Ramsey County: Multi-collaborative 
Access Team (MCAT) is  a 
comprehensive resource directory of 
mental health service providers 
throughout Ramsey County: http://
w w w . c o . r a m s e y . m n . u s / h s /
MCATDirectory.htm 

 

Metro area organizations offer a variety of 
services: 

 

· Neighborhood Involvement Program, 
located in Minneapolis, has a sliding fee 
counseling clinic as well as the Rape & 
S e x u a l  A b u s e  C e n t e r : 
www.neighborhoodinvolve.org 

· People Incorporated is a Twin Cities 
non-profit that provides a variety of 
mental health services, including clinical, 
case management and crisis services: 
www.peopleincorporated.org 

 
Accommodating clients with mental health 
needs 

 
Signs of anxiety or other mental health 
concerns are not always immediately 
apparent.  They can sometimes be encrypted 
in a client’s seemingly disrespectful gestures 
including ignoring your phone calls, standing 
you up for scheduled appointments, or 
repeatedly cancelling appointment due to 
headaches or other physical ailments.  Before 
tempting yourself with withdrawing 
representation, take a step back and consider 
the client’s actions in the context of the legal 
case.  Did your last meeting involve 
discussion of traumatic events in the client’s 
life? Is a hearing date approaching?  While an 
upcoming hearing makes sufficient meeting 
time critical to the legal case, it may also 
heighten a client’s anxiety symptoms 
triggered by the impending need to testify.  If 
you are facing these difficulties at the 
beginning of the attorney/client relationship, 
these symptoms may be related to fears 
regarding the legal process, the substance of 
the legal case, or they may be signs that the 
client has a pre-existing mental health 
condition.  Symptoms may be exacerbated by 
the legal process, which could be expected or 
may come as a surprise to the client.    

 
In order to address these concerns, there are 
several steps an attorney can take in the 
context of the legal representation to ease 
some of the clients symptoms.  Attorneys 
should be mindful to answer the client’s 
explicit questions about the process, as well 
as try to anticipate potential concerns 
regarding the process and substance of the 
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case.  These can include providing an 
approximate timeline of the process, 
explaining when and how deeply the client 
will be asked to retell traumatic events and 
with whom the attorney plans to share 
sensitive information.  It may also be 
important to ask how the client prefers the 
attorney communicate, and if the client has 
concerns about others knowing they even 
have an attorney.  Some legal bloggers have 
suggested providing the client with a “New 
Client Welcome Package”8 that includes this 
information, though this can vary depending 
upon a client’s language, literacy or vision 
needs.   

 
If the client is already receiving mental health 
services at the time legal help is sought, 
consider coordinating with the client’s 
treatment schedule.  This can mean trying to 
schedule anticipated stressful legal meeting 
immediately prior to the client’s therapy 
appointment so that the client can address the 
resultant anxiety with the therapist.  It can 
also mean avoiding scheduling legal meetings 
on the same day as therapy appointments, if 
the client is receiving a particularly 
exhausting type of treatment.  

 

Practice Pointers… 

 

…before engaging in representation: 

 

�� Become familiar with signs of anxiety 
that may be triggered by engaging in the 
legal process.  Consider whether your 
practice area has unique periods of 
heightened stress at particular points in 
the legal process (for example, re-
traumatization when drafting an affidavit 
in an asylum case, hearing preparation in 
any litigation work, or addressing custody 
issues in a divorce case). 

�� Become familiar with signs of common 
mental health issues that may affect 
common populations represented in your 
practice area.  For example, if you 
frequently work with veterans or 
immigrants seeking asylum, familiarize 
yourself with signs of Post-Traumatic 
Stress Disorder.  If you specialize in work 
with elders or accident victims who may 
have experienced brain trauma, learn 
some of the signs of cognitive 
impairments.   

 

�� Network with practitioners in other 
professions with whom you can consult 
or refer clients to for assistance with their 
mental health needs.  You may find some 
who specialize in working with a 
population or topic in your practice area.  
If you anticipate frequent need for 
consultation, network on a general basis 
and seek clarity with regard to potential 
charges for consulting services.  If you 
offer pro bono legal services, inform the 
professional of this, as they may waive 
their fees or provide them at a reduced 
rate. 

 

�� If you anticipate the legal case will 
require a letter from a counselor or an 
independent evaluation, consider whether 
adjudicators in the area you practice place 
greater value on statements from 
providers with an established relationship 
with your client or stand-alone mental 
health evaluations.  If the latter, consider 
designating some professionals for 
purposes of consult or therapy referrals, 
and others for forensic evaluations. 

 

�� Consult with other attorneys in your 
practice area to find out their approach to 
counseling clients experiencing general 
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anxiety related to the legal process.  
Organize a CLE with experienced 
attorneys and other professionals to 
discuss overlapping issues and share ideas 
on how to address the client’s needs from 
each of your profession’s unique 
perspectives. 

 

…throughout representation with your 
client: 

 

�� If you anticipate that the nature of your 
representation will uncover wounds or 
inevitably cause stress to the client, 
inquire about the support systems or 
counseling to which the client already has 
access.  If the client is receiving treatment 
to cope with events related to the legal 
representation, consider coordinating with 
the client’s treatment schedule.   

 

�� If you anticipate stress ancillary to the 
representation, but the client does not 
already have access to formal support, 
explain the nature of the representation 
and the potential benefits of parallel 
counseling from other professionals.  
When suggesting or making such referrals 
be sure to disclose the fact that other 
professionals may be subject to stricter 
reporting requirements and may be 
required to report information that you, as 
their attorney, could keep confidential. 

 

�� If your client unexpectedly experiences 
signs of distress during representation, 
suggest taking a break, but be sure the 
client is at least temporarily able to 
manage the stress of the situation before 
leaving your office. 

 

�� If your client appears visibly distressed 

during your conversation related to the 
representation, acknowledge their distress 
and manage expectations regarding the 
necessity to discuss the troubling issues. 

 

�� If you do refer your client for services 
from other professionals, be sure to 
advise your client that other professions 
ascribe to different codes of 
confidentiality, particularly mandatory 
reporting requirements in such 
professions as social work and 
psychology. 

  
Conclusion 

 
Many of us were drawn to this profession 
because of our interest and abilities in 
problem solving.  It is important to use our 
skills to address the legal issues we are 
presented with, while not ignoring the signs 
of a client’s non-legal needs.  In order to be 
equipped to help clients cope during a 
stressful legal process, we must be familiar 
with common signs and symptoms of mental 
health disorders. Furthermore, we must be 
honest with ourselves and others regarding 
our expertise addressing non-legal issues.  
We must be prepared and unafraid to call on 
experts in other professions to consult with 
regarding non-legal issues or to serve as 
referral sources for clients in need of 
treatment or non-legal professional advice. 

 

 
1Minn.R.Prof.Conduct 2.1 (2011). 
2473 N.W.2d 828 (Minn. 1991) 
3id. at 834. 
4Seamone, Capt. Evan R., “Attorneys as First 
Responders: Recognizing the Destructive 
Nature of Posttraumatic Stress Disorder on 
the Combat Veteran’s Legal Decision-
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making Process,” 202 Mil. L. Rev. 144 at 
162. (2009). 
5A comment to MRPC 2.1 recognizes the 
importance of consulting with other 
professionals: (“Matters that go beyond 
strictly legal questions may also be in the 
domain of another profession.  Family 
matters can involve problems within the 
professional competence of psychiatry, 
clinical psychology, or social work; business 
matters can involve problems within the 
competence of the accounting profession or 
of financial specialists.  Where consultation 
with a professional in another field is itself 
something a competent lawyer would 
recommend, the lawyer should make such a 
recommendation.  At the same time, a 
lawyer’s advice at its best often consists of 
recommending a course of action in the face 
of conflicting recommendations from 
experts.”) Minn.R.Prof.Conduct 2.1, 
Comment [4] (2011). 
6Examples from symptoms of PTSD, anxiety 
and general anxiety disorder from the Mayo 
Clinic Health Information website available 
at http://www.mayoclinic.com/health-
information.       
7See eg. Winick, B., “Therapeutic 
Jurisprudence and the Role of Counsel in 
Litigation,” 37 CAL. W. L. REV. 105, 108 
(2001). (Psycholegal soft spots is a 
therapeutic jurisprudence term encompassing 
phases of the legal process that have the 
potential “to produce negative emotional 
reactions that diminish the client’s 
psychological wellbeing.”) 
8http://lawyerist.com/create-a-new-client-
welcome-package/  
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T h e  IP C  i s  an 
i n d e p e n d e n t  a n d 
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Sarah supervises law students in handling 
immigration cases, many of which involve 
consultation or collaboration with students 
and practitioners in the departments of 
psychology and social work.  Sarah can be 
reached at sssolz@stthomas.edu.  
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From Backpack to Briefcase:  

10 Goals to Pursue During Your First Year of Practice  
 

By Malika Kanodia and Brian Welp 

You made it! You finally made it! Of course, 
it only took three (or, if you were really 
sadistic, four) years of late nights, pressure-
packed exams, and intimidating professors. 
But you persevered. You came.  . . You saw . 
. . You read cases. And, with the intellectual 
equivalent of a two-day climb up Mount 
Everest now merely a distant, not-so-fond 
memory, you’re suddenly face-to-face with a 
[gasp] legal career. Just like that—from 
backpack to briefcase in a matter of weeks. 
So…now what?  
 
As relatively new associates at our firm, we 
are in the midst of the seemingly-endless 
process of adjusting to life as a lawyer. And 
we’ve quickly discovered that being a lawyer 
is more than just searching [insert your 
preferred legal database here] to answer 
questions for partners without computers or 
skimming Above the Law for the latest legal 
“news.” It requires juggling many balls in the 
air. And juggling certainly wasn’t offered at 
either of our prestigious legal academic 
institutions. Balloon-animal-making, yes. 
Juggling, no. The point is that as new lawyers 
we must not only learn the practice of law but 
also manage our own career development.  
 
After talking with various partners and 
associates about their own experiences, we 
decided to compile the following list of goals 
to achieve during your first year of practice. 
Of course, we are still new lawyers and are 
working on these goals ourselves; but we 
wanted to share these ideas with “others 
similarly situated.” Consider this a non-

exhaustive list of steps you can take early on 
to position yourself for a successful and 
fulfilling career as an attorney.   
 
Stay Connected. Keep in touch with law 
school professors and classmates. This is 
often an overlooked but highly valuable 
resource. First, and most importantly, 
because these people will have a unique 
understanding and appreciation of your 
chosen career, cultivating these relationships 
will help you maintain perspective, be more 
content, and form lasting friendships. Second, 
in just a matter of years, your classmates are 
going to be partners or in-house counsel who 
can refer business to you. Or, we guarantee 
many of your classmates will have clerked 
for judges before whom you may appear and 
will be able to provide insight into their 
idiosyncrasies. The possibilities are endless. 
This goal extends beyond the legal 
community—keep tabs on former co-
workers, high-school, or college friends for 
the same reasons. You never know, the kid 
who shared the locker next to you in junior 
high might be the next CFO of a company 
with which you want to do business. And 
lucky for us, with tools like Facebook, 
LinkedIn, and MySpace, keeping in contact 
with others can hardly get any easier. One 
caveat that should be obvious:  Be smart 
about how you use these online tools. You 
are a professional now and always need to act 
as a professional. And you never know who 
might be browsing your web postings.  

 
Blaze Your Own Trail. Nobody is going to 
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look out for your career, but you. This means, 
to the extent possible, you need to decide 
what work to take on, what CLEs to attend, 
and what pro-bono work to do. We’ve been 
advised that in your early years of practice, 
variety is the spice of life when it comes to 
assignments. In other words, it’s a good idea 
to gain breadth of experience by working on 
cases or projects in many different areas of 
the law. However, we were further 
encouraged to think about the future, and that 
at some point, you may want to be the “go-
to” resource in a particular area . . . say, the 
“1031-exchange guy” or the “revocable-trust 
gal,” for a couple of lame examples. But you 
know what we mean, right? Set your sights 
for the future—pick an area that you’re 
interested in, and focus on becoming your 
firm’s resident expert in it. 

 
Do at Least One Thing That Scares You. 
For some people, this may mean going to 
court and arguing in front of a judge. For 
others, it may mean talking to a highly 
successful partner that you find intimidating, 
taking on a project that deals with an area of 
the law that you know nothing about, or . . . 
even submitting an article to be published! 
Being a lawyer requires courage and integrity 
and the ability to argue persuasively on 
behalf of your client. The best way to start 
building these skills is by taking on new 
challenges. Keep in mind, however, that 
mistakes may will  be made. The key is not to 
run from them, but to own them, and to learn 
from them. Ask for help when you need it, 
and take responsibility when you discover an 
error. One partner at our firm has said that we 
don’t practice law in a vacuum. In other 
words, understand that you are part of a team 
and not the Lone Law Ranger.  

 
Do Loads of Pro-Bono Work. Minnesota 
has a very strong pro-bono legal community 
and it is to your benefit to take advantage of 
it. As lawyers, we all strive to give back to 

those who are in need. However, what many 
people don’t realize is that oftentimes, 
especially for a new lawyer, you receive 
more than you give. Pro-bono opportunities 
can be the best (and perhaps the only) way 
for a new lawyer to learn how to manage 
clients, negotiate with opposing counsel, and 
get courtroom experience at a very early 
stage of his or her career. Plus, you feel all 
warm and fuzzy from knowing that you are 
using your law degree to help the 
underprivileged. Don’t know where to get 
work? We recommend talking to your firm’s 
or law school’s pro-bono coordinator for tips 
and recommendations or contacting a legal 
clinic to see if they need extra help.   

 
Consider Taking Other State Bar Exams 
(or waiving into other states where that is an 
option). The last thing you probably want to 
do is sit for another bar exam. In fact, this 
probably belongs under Goal #3 above. 
However, for many firms, especially small to 
medium-sized firms, it could be a tremendous 
advantage to be licensed to practice law in 
neighboring states. Many states will waive 
your MBE score if you meet certain criteria, 
and some states may even waive the entire 
exam. Just by exploring the possibility, you 
are already showing initiative and dedication 
(and perhaps also warning those around you 
that you are slightly crazy). 
 
Develop an Organization System. With the 
massive amount of paperwork the practice of 
law requires, it’s important to develop a 
system for keeping track of e-mails and 
documents (from day 1) so that you don’t 
lose anything. Learn and utilize all of the 
available features of your firm’s computer 
hardware, software, and mobile devices (in 
other words, don’t just master Brick-
Breaker!). Missed deadlines can spell disaster 
for a new lawyer, so be sure you have 
calendars synched between home and office 
and that reminders allow you sufficient lead 
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time to complete assignments for partners, 
provide work product to clients, or file 
documents with the court. Ask other  
experienced attorneys and your assistant for 
suggestions as they have will have insight 
about what works and what doesn’t. 

 
Find a Coffee Buddy. No, not a mentor, a 
coffee buddy. This is a go-to person in your 
firm who you feel comfortable talking (or 
venting) to about your day. It’s essential to 
have someone with whom you can freely 
discuss client issues and ask questions of 
without worrying about violating attorney-
client privilege. Being a new lawyer is 
beyond stressful, but we’ve found that having 
a friend as an outlet can go a long way 
towards relieving the pressure.   
 
Find a Mentor. This goal is probably 
obvious, but it’s so important that it’s worth 
including in this list. Some firms have an 
established mentoring system and will 
automatically pair you with a mentor or ask 
you to choose someone. If you work for a 
smaller firm, however, you may have to take 
the initiative to find a senior associate or 
partner whom you admire and can seek out 
for career advice. If there’s no one in your 
firm who is an option, find an experienced 
attorney elsewhere on whom you can rely for 
professional guidance—if necessary, go to 
bar association meetings or luncheons and 
talk to peers at other firms to find this person. 
We all know that networking is important, so 
we encourage you to ask your mentor to help 
you get involved in the legal community, and 
to help you meet attorneys inside and outside 
your firm.        

 
Join a Non-Lawyer Group. If for no other 
reason, to maintain your sanity. Don’t get us 
wrong, we love being around lawyers as 
much as the next lawyer. But be sure to 
pursue your outside interests (you know, all 
those things you did before law school), and 

don’t feel guilty about taking time to do 
something you enjoy. In the long run, it will 
help you to be more happy and productive at 
work. Getting out among “normal people” 
who don’t know the meaning of res ipsa 
loquitur will not only benefit your personal 
life, it can also pay dividends in your 
practice. One of the partners at our firm 
recently told us that he spent years coaching 
his kids’ soccer games as a way to spend time 
with them. And over the years, he got to 
know the other parents and was able to bring 
in new clients through his friendships, even 
though that was never his intention.      

 
Focus on Your Work. This, in our opinion, 
is the most important goal. You will learn 
most by doing. If law school taught us 
anything (and that’s debatable), it’s that the 
practice of law is just that . . . and the only 
way to become a skilled lawyer is to practice 
law. There is no substitute for putting in long 
hours and knowing the facts of the case and 
understanding the applicable law.  And the 
satisfaction that can come with being a 
lawyer—of helping a client achieve success 
or deal with difficult circumstances—can 
only be gained through a tireless dedication 
to your profession. 
 
 
This article represents the views and opinions 
of the authors only and not those of Lindquist 
& Vennum PLLP. 
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Run a High Tech Practice on a Small Budget  

 
By Randall Rvder 

In the current economy, hanging your own 
shingle and going solo is an attractive option 
for many attorneys. Despite what you think, 
using the latest and greatest technology is 
more affordable than you think. In fact, most 
of it is affordable, will help save costs in 
other areas, and allow you to run your 
practice from anywhere. 
   

Keep your phone bill low 
Many attorneys believe that you must have a 
landline in order to run a business. I think 
you need a phone number and a willingness 
to answer your phone. 
 
Last time I checked, landlines with unlimited 
long distance cost approximately $60-$70 a 
month, which totals $720 to $840 a year. 
Compared to the alternatives, that is highway 
robbery. 
   

Skype 
With Skype, you can get a number for $3 a 
month. If you buy a year subscription, you 
pay $30 for the entire year. I admit, Skype's 
call quality can be frustrating at times. If you 
are using a solid internet connection, 
however, the calls sound just fine. 
   

Skype is great because you can install it on 
multiple computers and it has apps for most 
smartphone operating systems. Skype also 
has videoconferencing, which is great for 
talking with co-workers and co-counsel. That 
means you can work from home, from a 
coffee shop, or from the Rocky Mountains 
and still make calls from your business 
phone. 
   

Google Voice 

Google Voice is arguably an even more 
attractive option. Google does not charge for 
Google Voice numbers, but piggybacks onto 
your current wireless provider. It uses your 
mobile phone's minutes, but it provides you 
with a separate dedicated number for clients 
to call, and for you to call clients with. If you 
use Google Voice as your business number, 
you will likely have to add more minutes to 
your wireless phone service. 
    

For example, if my clients call my Google 
Voice number, my cellphone rings and my 
phone tells me it is a call coming in on 
Google Voice---so I know it is business 
related. When I make an outgoing call using 
Google Voice, it uses my cellphone's 
minutes, but it will display my Google Voice 
number on the caller id. 
   

The added features are what make Google 
Voice awesome. One, it will transcribe 
voicemails and e-mail them to you and also 
send you a text if you prefer. Two, you can 
require that all unknown callers announce 
their name. When you pick up, Google Voice 
will tell you who is calling. Three, like 
Skype, you can use Google Voice on your 
computer or through your smartphone. Four, 
Google Voice wholly integrates with Gmail, 
which can make life very easy. 
   

With either service you will save a ton of 
money and make it easy to work from 
anywhere. 
   

Go paperless and streamline your office 
The federal courts already operate an 
electronic filing system and Hennepin county 
is currently testing an electronic filing 
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system. The writing is on the wall: it's time to 
go paperless. 
   

Brief disclaimer: paperless does not mean 
you throw away your printer. It does mean 
that you should scan and electronically store 
everything. Admittedly, you will spend some 
extra time on the front end of cases scanning 
an organizing everything. It also requires an 
investment of around $430 to buy a scanner. 
But it will pay huge dividends in the long 
run. 
     

Scanning your files means you do not need to 
dedicate a large portion of your office to 
physical file storage--files take up more space 
than you realize. If you are a solo, that means 
you can work in a smaller office (cheaper) 
and reduce the clutter (more room for a nap 
couch). 
     

Perhaps the biggest advantage is it allows you 
to work from anywhere. If you combine your 
scanner with cloud storage, you can work 
from home, from a coffee shop, or anywhere 
on the planet with a working internet 
connection. Rather than lugging home the 
fifteen pound Pinksy file, just fire up your 
laptop and get cracking. 
     

Easily create backups 
Paperless files make it easy to create 
backups. There are a variety of cloud storage 
options, and I use the most popular one, 
Dropbox ($99 a year for 50 gigs of storage). 
Before you go down this road, however, 
spend some time understanding the potential 
risks involved and how to minimize them. 
Can someone hack into your Dropbox? 
Absolutely. Can your janitor stick a thumb 
drive into your desktop and create a clone in 
twenty minutes? Yep. 
   
In other words, there always risks involved 
with file storage. Which is why you must 
understand the risks and do what you can to 
minimize them. 
   

With Dropbox, it stores all of your files on 
your computer and in the cloud and 
constantly syncs them. That means if the 
cloud goes down, all my files are on my 
computer anyway. If my computer explodes, 
all my files are still in the cloud. The big 
advantage with Dropbox is that multiple 
computers can be connected and synced. 
   

In my firm, for example, all my files are 
stored on multiple computers, in the cloud, 
accessible via a smartphone app, and also 
backed up onto an external drive. If my office 
burns down, all I need to do is power up my 
laptop and I am back up and running. 
Even if you do not use Dropbox, be sure to 
spend $100 to buy a good external drive. Not 
trusting the cloud is ok, but not maintaining a 
backup of your files is just plain crazy. 
     

Bottom line: for the cost of a landline you 
can work from anywhere 
You could buy a landline for your office and 
spend over $700 just to make phone calls. Or, 
you could spend the same (or less) for phone 
service, a scanner, cloud storage, and an 
external hard drive. 
     
Being tech-savvy does not have to be 
expensive. In fact, most of the time it saves 
you money and will allow you to work from 
the comfort of your couch or a coffee shop. 
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Well-Researched, Well-Organized, Well-Written =          

Brief Writing 101 
 

By KrisAnn Norby-Jahner  

Like or not, the life of a new lawyer is often 
the life of a writer. Regardless of the practice 
area, the firm, or the location, many associate 
attorneys are expected to do a large amount 
of drafting in some form. Whether working 
on pleadings, a contract, or an internal 
memorandum, lawyers have to know how to 
write, and they have to do it well. For the 
young lawyer asked to draft a memorandum 
in support of a motion or (gasp) an appellate 
brief, it is her moment to shine – her first step 
to inching toward the courtroom. Whether or 
not she actually makes it to the courtroom, 
her role in the case has become imperative.  
 
Although the excitement of litigation is often 
overshadowed by spiffy suits and well-
rehearsed oral arguments, the foundation for 
winning the motion, appeal, etc. is actually 
laid the moment that brief is filed. As Third 
Circuit Judge Rugger Aldisert has stated, 
“[When] I change my mind at oral argument, 
more often than not it is because the 
performance at argument did not meet the 
promise of the brief…[T]he case was not won 
at oral argument; it was lost.”1 Many judges 
walk in to the courtroom with a pretty good 
idea of how they are going to rule based on 
the brief.2 Therefore, the lawyer entrusted 
with the all-important task of brief writing 
must be ready to impress.3 Impressive writing 
is well-researched, well-organized, and well-
written. 

 
Create the Research Circle�

First, the lawyer must determine what legal 
issues are at stake. If he has been heavily 

involved in the case from the beginning, he is 
likely already familiar with the issues that 
must be argued and supported. If not, he 
should take the initiative to review all 
correspondence, pleadings, and client 
documents before sitting down with other 
team members to discuss the case. As he goes 
through the file, the issues and arguments 
should become evident, and he should take 
careful notes and ask team members very 
pointed questions about the organization, 
strategies, and legal support that is needed. 
Partners will be more likely to trust an 
associate during the writing process if he is 
well-versed and prepared before drafting 
even begins. 
 
Before turning to a legal search engine, the 
lawyer should also do some internal 
searching within the law firm’s system (if 
applicable) to look at other documents that 
may have relevant legal references. There is 
no need to re-invent the wheel if someone 
else in the firm has already written a 10-page 
memorandum on the legal issue at hand, 
filled with relevant, up-to-date case law 
citations. Of course, “up-to-date” is the key 
phrase. Another person’s research should 
only be used as a starting point. All citations 
must be properly cite-checked and 
“shepardized” because at the end of the day, 
the partner in charge will not care to hear the 
excuse, “Well, that’s what so-and-so cited in 
his memo.” Internal searches are also 
important because there may be certain cases 
and statutes that the firm or practice group 
typically cites for certain points of law. The 
lawyer should find these groupings and be 
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sure to follow suit. This is likely especially 
true for drafting sections, such as the standard 
of review. 
 
When researching case law, statutes, and 
other material (if relevant), it is important to 
remain focused and use as many narrow 
search terms as possible. If a search returns 
500 cases, it is not narrow enough. Try again. 
Narrow further. The goal is to conduct 
thorough but expeditious research. (Always 
keep in mind the client!) When sifting 
through the search results, beware of two 
types of cases: unpublished and flagged. 
Unpublished cases may be used, but they 
must be cited in accordance with Minn. Stat. 
§ 480A.08, and a hard copy must be provided 
to opposing counsel and, generally, to the 
court.4 Cases that are flagged, whether with a 
“caution” or “stop” warning, should be 
investigated further. Some cases may be 
overturned on a different point of law or may 
be heavily questioned. (Always investigate to 
ensure that the corresponding flags are 
actually correct. Legal databases and search 
engines are not immune to mistakes, 
especially when interpretation is involved.) 
However, it is best to find an alternative 
“clean” case if at all possible. If this is not 
possible, always include an “overruled on 
another point of law” notation in the citation. 
The judge will not appreciate a citation to an 
overruled case, without proper notation. It 
insinuates dishonesty, and no lawyer wants 
the court to think she is manipulating case 
law.    
 
Overall, the lawyer will know she is on the 
right track and her research is coming to a 
close when the case law starts referring to the 
same string of cases and statutes, and a circle 
begins to form. There are only so many 
statutes and so much case law available on 
certain issues, and she will know her stopping 
point when this circle forms.  

 

Organize before you Write.�

The lawyer should always keep in mind her 
audience when she begins to write – i.e., a 
busy judge (and law clerk) who has to pour 
through countless briefs and legal documents 
every day. The judge will be most 
appreciative and partial to a legal brief that is 
well-organized and easy to follow. Although 
every writer works differently and not 
everyone may know exactly what she wants 
to argue before she starts writing, taking the 
time to create some sort of organization at the 
beginning of the writing process will be 
beneficial. Whether creating a detailed 
outline, complete with headings and 
subheadings, or just jotting down the main 
arguments that will be used, organization is 
key to fluent and persuasive legal writing; 
and it is best to be organized from the 
beginning.  
 
While reviewing the available legal research, 
it may be useful to note how the court (or the 
author if looking at an article) organized the 
issues and the arguments. If it makes sense, 
and if a case is particularly on point, the 
associate may consider a similar 
organization.5 However, early in the writing 
process, it is best to determine the main 
arguments and themes, and then develop the 
organization around these objectives. Key 
words, phrases, and ideas that fit with the 
themes should be used throughout the brief in 
order to ensure continuity. Legal writing is 
the one place where repetition of words and 
phrases can be effective. Repetition used in 
this manner and in this genre represents 
consistency, rather than redundancy.  
 
It is also effective to create a “roadmap” for 
the reader through the use of clear 
introductory paragraphs and transitional 
phrases (“in addition,” “furthermore,” 
“however”). Each type of brief (appellate, 
memorandum in support of law, etc.) has its 



17 

specific nuances and organizational 
requirements according to the court rules. 
However, beyond these specifics, it is good 
practice to give a clear overview of the main 
arguments in an opening section and then 
provide introductory and concluding 
sentences at the beginning and end of each 
subsequent section. If the opening section 
indicates there are four main arguments to be 
made, then there should be four following 
sections addressing these arguments – not 
five, not six, not ten. Four. Consistency is an 
important aspect of remaining organized, and 
the judge will appreciate clear, organized 
writing that includes consistent arguments 
throughout, separated by effective transitions.  
 
For illustrative purposes, an organized, 
readable brief may have a format as follows 
(in the simplest sense, not taking into account 
specific court rule requirements): 

 
Opening Section –  

Presentation of themes and theory 
of the case. 
Overview of arguments 1-4. 

 
Argument 1 – 

Topic sentence(s) introducing 
argument. 
Presentation of case law and 
statutes. 
Application of case law and 
statutes to case.  
Concluding sentence summarizing 
argument. 

 
Argument 2 – 

See supra II a.-d. 
 

Argument 3 – 
See supra II a.-d. 

 
Argument 4 – 

See supra II a.-d. 
 

 Concluding Section – 
Revisit themes and theory of the 
case. 
Summarize arguments 1-4. 

 
Strive for Simple & Straightforward 
Writing �

Good legal writing does not have to be 
complex. In fact, some of the best legal 
arguments are simple and straightforward. 
Keeping in mind that busy judge (and law 
clerk), the lawyer can expect his brief to be 
one of several sitting on the judge’s desk on 
any given day, especially if filing in district 
court. The judge does not have time to wind 
through unnecessarily complicated arguments 
or re-read several pages to try to follow 
obscure legal points. If the point is not 
immediately clear, the judge may not bother 
to understand and will likely remember his 
annoyance at oral arguments. This is not a 
good first impression. The following are 
useful grammatical tips for simple, 
straightforward writing: 

· Be concise and avoid excessive 
repetition.�
· Do not use legal jargon.�
· Write in active voice.�
· Use headings and subheadings.�
· Use introductory paragraphs, topic 
sentences, and concluding paragraphs in each 
section.�
Edit, edit, edit!�

Where repetition of certain key words and 
phrases may demonstrate consistency, 
excessive repetition of arguments and lengthy 
sentence patterns becomes redundant and 
unnecessary. Remaining organized from the 
beginning and carefully following a 
predetermined roadmap will help eliminate 
redundant arguments. In addition, overall 
“wordiness” should also be avoided in favor 
of concision. Extraneous words can be 



18 

omitted, complex sentences shortened. For 
example, consider the following: 

WORDY:  “The record supports a 
finding that there was a negative 
outburst by the plaintiff when the 
plaintiff was working for the 
defendant, which does not detract 
from the plaintiff’s veracity.”  
 
CONCISE: “Although the plaintiff 
had an outburst at work, this does not 
detract from his veracity.” 
 

The concise version conveys the exact same 
meaning, but is much more readable and is 
only 15 words as compared to 30. 
Condensing the sentence adds clarity and 
impact.  
 
All legal jargon should also be avoided and 
cut out. Legal jargon often makes writing 
sound archaic and unnecessarily pretentious, 
without offering concrete, straightforward 
points. Words such as “aforementioned,” 
“herewith,” “heretofore,” “wherein,” etc. 
should be avoided in favor of clear, less 
abstract word choices. For example, consider 
the following: 

 
ABSTRACT: “Defendant should see 
generally the handbook produced 
herewith and see, particularly, Policy 
No. 150 governing discrimination and 
other unlawful harassment, which 
policy is produced herewith.” 
 
CLEAR: “Defendant should see 
Pol icy No. 150 governing 
discrimination and other unlawful 
harassment.” 
 

It is unnecessary to indicate that the 
handbook has been produced “herewith,” 
when both parties and the court are well 
aware of what has been produced during the 

course of litigation. It is better practice to 
clearly refer to the document and move on to 
the argument pertaining to the referral.  
 
Best practice also calls for the use of active 
rather than passive voice whenever possible. 
Passive voice uses linking verbs (“is,” “was,” 
“are”) and removes the action of the sentence 
from the subject. Active voice, on the other 
hand, uses clear verbs and attributes the 
action of the sentence to the subject. For 
example, consider the following: 

 
PASSIVE: “The deadline to file an 
answer was missed.” 
 
ACTIVE: “The defendant missed the 
deadline to file an answer.” 
 

Active voice allows the subject of the 
sentence to perform the action of the verb and 
is a much preferable style of writing. It makes 
writing more dynamic and properly attributes 
the responsibility for the act to the proper 
subject. 
 
As discussed previously, the use of headings 
and subheadings as well as introductory 
paragraphs, topic sentences, and concluding 
paragraphs in each section not only makes 
writing more organized, but it also makes it 
more simple and straightforward. Headings 
and subheadings give the judge a roadmap to 
navigate through the brief, and they allow 
him to quickly locate important sections 
when re-reading and searching for specific 
arguments. Headings may include theme and 
theory of the case language and should 
remain consistent with the language used 
throughout the section. Initial headings 
should not be too wordy and, depending on 
the legal document (brief or memorandum), 
may be phrased in the form of an 
argumentative statement or may be phrased 
as a more concise heading. For example, 
consider the following: 
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ARGUMENTATIVE HEADING: 
The application of law was 
unreasonable, arbitrary, capricious, 
and an error of law. 
 
C O N C I S E  H E A D I N G :           
Unreasonable and Erroneous 
Application of Law 

  
Depending on the court rules and the 
objectives in writing the brief, an 
argumentative or concise heading may be 
more preferable (or required) over the other. 
Regardless of which type of heading is used, 
consistency is key. If the brief calls for 
argumentative headings, then all headings 
need to be argumentative.  
 
Sub-headings should follow the same course 
in form as main headings, and they should 
first be introduced within the main heading 
section. For example, consider the following: 

 
The application of law was 
unreasonable, arbitrary, capricious, 
and an error of law. 

  
The application of law by the 
defendant was unreasonable, 
arbitrary, capricious, and an error of 
law because (1) the defendant 
improper l y re l ied upon a 
constitutionally-defective argument; 
(2) the defendant failed to consider 
the procedural history of the statute. 

T h e  d e f e n d a n t ’ s 
constitutionally-defective 
argument was erroneous. 
[…………………………………] 
 
The defendant’s failure to 
consider clear procedural 
history was arbitrary and 
capricious. 
[…………………………………] 

 
Sub-headings organized in this manner 
present consistency and give the judge the 
necessary points of reference when 
navigating through the brief.  
 
The final step to producing a well-written 
brief is to edit, edit, and then edit again. All 
unnecessary words and confusing sentence 
choices should be omitted and restructured, 
and all spelling, punctuation, and 
grammatical errors should be corrected. In 
addition, the brief should be proofread by 
several team members. Although it can be 
ominous to pass a brief around, receiving 
multiple edits, drafts, and redlines, having 
multiple sets of eyes on a brief during the 
editing process is important. When seeking 
editing advice, present a straightforward 
process (e.g., all edits are redlined and 
entered in a new version or all edits are 
marked on hard copy only), and make sure 
everyone follows that process. Take 
responsibility and be the final point of contact 
before brief filing, and this will ensure that all 
edits are reviewed and accepted properly. A 
well-edited, polished brief will make a good 
first impression upon the court and opposing 
counsel and will uphold your professional 
reputation as a careful and diligent lawyer. 
 

In the end, once the brief is finalized, filed, 
served, and out the door, the associate can 
breathe a sigh of relief, sit back, and wait for 
the court date. Whether presenting the oral 
argument himself or entrusting the task to 
another team member, he can trust that he did 
his best to present a positive, lasting first 
impression.�

�

1Ruggero J. Aldisert, Winning on Appeal: 
Better Briefs and Oral Argument 294 (NITA 
rev. ed. 1996). 
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2Eighth Circuit Judge Richard Arnold has 
gone as far to posit that in his opinion oral 
argument is only necessary in allowing the 
members of court and lawyers to get together 
to discuss the case. Stanley Mosk, In Defense 
of Oral Argument, 1 J. App. Prac. & Process 
25, 29-30 (1999). His mind is generally made 
up based on the briefs and is only changed 
after oral argument less than 17% of the time. 
See Warren D. Wolfson, Oral Argument: 
Does it Matter? 35 Ind. L. Rev. 451 (2002). 
3For simplicity, the term “brief” is used 
throughout this article to encompass any 
substantive writing that is a predecessor to 
oral argument – i.e., memoranda of law in 
support of motions, appellate briefs, etc. 
4“Unpublished opinions must not be cited 
unless the party citing the unpublished 
opinion provides a full and correct copy to 
all other counsel at least 48 hours before 
its use in any pretrial conference, hearing, 
or trial. If cited in a brief or memorandum 
of law, a copy of the unpublished opinion 
must be provided to all other counsel at 
the time the brief or memorandum is 
served, and other counsel may respond.” 
Minn. Stat. § 480A.08. 
5Of course, this does not mean lifting 
paragraphs or even phrases without proper 
citation. No judge will tolerate plagiarism.  
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Because We Live Where Water Reflects the Sky,1 Part III 

Property Transactions in Indian Country 
 

By Jamie Ford 

In the last issue of Hearsay, I tried to answer 
readers’ questions about tribal governments 
by covering the basics of tribal sovereignty. 
The issue before that, I wrote about what you 
should do if you run into an estate planning 
client with an ownership interest in 
reservation land. In this issue, we return to 
the “what you should do” model – this time 
with clients who want to buy or sell land 
within reservation boundaries, build or buy a 
home on reservation land, or complete any 
other transaction involving Indian land. Many 
of us can navigate our ways through these 
sorts of transactions tasks without the help of 
an attorney. In Indian Country, the nature of 
land ownership (land tenure) makes these 
tasks much more complex than in non-
reservation communities, and the assistance 
of a knowledgeable attorney would be 
beneficial. By knowing more about 
reservation land ownership and how to 
overcome some of the bureaucratic obstacles 
that stand in the way of utilization of Indian 
land, you can help your clients achieve their 
asset management goals. Here I provide a 
brief explanation of what to expect through 
the land transfer processes and the resources 
you can use to guide clients through 
sometimes frustrating times.  

Before you do anything with reservation land, 
you’ll need to know how the land is held. The 
status of land on reservations is unique to 
Indian Country but is critical to 

understanding how land ownership, and in 
effect, home ownership and economic 
development, in reservation communities 
works. There is, in almost all cases, a mix of 
trust and fee status lands on reservations 
today. Most of us are more familiar with fee 
land ownership since most Americans own 
property in fee – “fee simple” or “fee simple 
absolute” is how we talked about it in law 
school. Owning land in fee means that a 
landowner holds title to the property and can 
make decisions about use or sell the land 
without government oversight2 (subject to 
zoning or land use codes, of course).  

Trust status lands, on the other hand, are the 
result of the trust relationship that the federal 
government has undertaken with Indian tribes 
and individuals. The Federal-Indian trust 
relationship is reminiscent of a trust you 
might encounter in the estate planning 
context – the major difference is that courts 
have held that the federal government is not 
obligated to perform normal trustee duties for 
individual Indian beneficiaries. The Supreme 
Court has labeled this unique trust scenario a 
“bare” or “empty” trust.”3 Every sale, gift 
deed, lease, or transfer of trust land must first 
be processed by the Bureau of Indian Affairs 
(BIA) and then approved by the Secretary of 
the Interior.4 To complicate matters, the 
phenomenon of fractionation, described in 
more detail in my contribution to the Fall 
2010 issue of Hearsay makes it so there are 
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often several owners to a single parcel of 
reservation land. Where there are multiple 
owners to a parcel, the potential seller, lessor 
or gift giver wanting to transfer interest to a 
non-owner party must contact the other 
owners to the parcel and garner majority 
consent. 5 

If not seized by the federal or state 
governments or sold by Indian landowners 
during the years since allotment (1887) to the 
present, reservation land remains in trust 
status today. If it’s been sold to a non-Indian 
person somewhere back in the chain of title 
since allotment (and hasn’t undergone the 
process for placing land back into trust, 
described later in this article), it’s now held in 
fee. There are advantages and disadvantages 
to ownership of both fee status and trust 
status lands.  

Building or Buying a Home on Reservation 
Land 

When a landowner wants to build or buy a 
home on her reservation land, the first 
question you’ll have to answer is whether the 
land is in fee or trust status. If the land is held 
by your client in fee status, the landowner can 
follow mainstream procedures for building or 
buying the home on the land (this may 
involve securing financing, contacting 
appropriate local governments regarding 
zoning ordinances or requests for variances, 
etc.). If the land is held in trust, special 
procedures, beginning with contacting the 
tribal nation on whose reservation the land 
sits as well as the BIA to learn of necessary 
next steps, are to be followed. In many cases, 
getting a conventional mortgage on trust land 
is difficult or impossible. The same goes for 

securing a small business loan. This may help 
explain some of the widespread poverty in 
reservation communities today – without 
access to the same lending opportunities as 
other landowners in this country, income 
security and economic stability are all the 
more difficult to attain.  

To overcome some of the barriers Indian 
landowners face in securing home financing, 
some tribal nations, like the Mille Lacs Band 
of Ojibwe, offer home loans to tribal 
members. The Mille Lacs Home Loan 
Program provides an average of ten families 
each year a low interest, long-term loan to 
purchase or build a home. Unlike traditional 
lenders, the status of land on which the house 
lies (fee or trust) is irrelevant to the Band. 
The waiting list for the program is long, and 
it usually takes several years to get to the top 
of the list. When tribal members get there, 
they can expect thorough review of their 
application as well as a credit check by the 
Mille Lacs Band Housing Board. If approved, 
the borrower receives a 35-year term home 
loan with a 2% interest rate. The Loan 
Program is totally financed through the tribal 
revenues, earned entirely from gaming and 
other business ventures of the Band.6  

Buying or Selling Reservation Land 

If your client owns in its entirety or has an 
ownership interest in trust land and wishes to 
sell, you’ll need to contact the BIA for a copy 
of the Application for the Sale of Indian Land 
form.  On the form, there are a few potential 
pitfalls of which you should be aware. First, 
there are a number of personal questions on 
the form including how much education the 
seller has completed and how many 
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dependents the seller has. The form also asks 
the landowner what purchases she plans to 
make with proceeds for the sale. Unless your 
client is required to answer, she may leave 
the answer to the “I intend to use the 
proceeds of the sale for the following…” 
question blank. Fair warning – your client 
may find these questions offensive. In most 
cases, however, the answers to these 
questions will have no bearing on approval or 
denial of an application. A second critical 
aspect of the selling process is consideration 
of whether the seller would like to retain her 
mineral rights. A seller can always retain 
mineral rights to a property, and you should 
make this clear to your client. In any case, 
careful consideration of property and 
associated mineral rights should be 
encouraged, and as an attorney you have the 
ability to help your clients navigate through 
the process while avoiding potential pitfalls.    

Applying for Land Status Changes – Fee to 
Trust, Trust to Fee 

There are a number of reasons why a client 
may want to change the status of the land that 
he or she owns. In the case of the proposed 
fee-to-trust transfer, reasons may include a 
desire to return reservation land to tribal 
jurisdiction or to remove the reservation land 
from the county property tax rolls. In the case 
of the proposed trust-to-fee transfer, the client 
may be trying to get out from under 
cumbersome federal oversight or to make 
sure a non-Indian child inherits his land.7 In 
the case of the fee to trust or trust to fee 
transaction, you’ll need to contact the BIA 
for the required forms and prepare yourself 
for what can be a lengthy bureaucratic 
process.  

In order to transfer fee land to trust status, a 
landowner will need the Application for Trust 
Acquisition of Fee Land. Like other forms 
discussed here, this form can be requested 
from the client’s BIA regional office. Before 
submitting the application, your client needs 
to gather a significant amount of information 
and discuss the application with BIA realty or 
tribal land office staff. It is important to make 
sure that the initial application is completed 
carefully, with  special attention paid to the 
criteria required for the secretary of the 
interior to authorize a request as identified in 
25 CFR 151.10. An application by an 
individual to place his land into trust is 
typically less controversial among local non-
Indian community members than are tribal 
requests for fee-to-trust transfers, but the 
process will still take 12-18 months on 
average.8 You and your client should discuss 
how important your client’s diligence and 
persistence will be throughout this process. 
Follow up with the BIA and/or tribal land 
office is critical. 

The time to transfer land from trust to fee 
status takes significantly less time than does a 
fee-to-trust application.9 The first step is to 
obtain an Application for Patent-in-Fee form 
from the BIA. It includes similar questions 
about the landowner as do the other forms 
discussed here: questions about marital 
status, income and use or proposed use of the 
land. You and your client can expect, on 
average, three to six months before transfer 
of the land status is complete.10  

You should know that trust-to-fee 
applications, also called applications for 
patent-in-fee, have a long and sometimes 
painful history among tribal nations and 
Indian people. Under the Burke Act of 
1906,11 the secretary of the interior was 
authorized to declare Indian people 
“competent” to manage their own affairs, 
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which ultimately meant transfer of land status 
from trust to fee. Some Indian landowners, 
including Indian soldiers who were off 
fighting in WWI, were unaware that their 
land was now owned in fee and had become 
taxable. Exact figures as to how much land 
was lost to tax foreclosure during this time 
are unavailable. But the legacy of the land 
lost is still palpable in reservation 
communities and should be approached with 
care.  

Each of the processes described above are 
important to understand if you work on or 
near a reservation. Property transfers happen 
all the time, but in reservation communities 
there is more to think about when it comes to 
buying a home and selling property. You can 
better help your clients if you know the 
background and the basic framework for 
getting these tasks done. One last word of 
advice, always seek the assistance of a more 
experienced attorney when you are dealing 
with areas of the law with which you are 
unfamiliar. 

 

1Minnesota gets its name from the Dakota word 
“minisota”, which means, “water that reflects the 
sky.” Minnesota State Government Website, 
2The Appraisal Institute's The Dictionary of Real 
Estate Appraisal, 4th edition defines “Fee Simple 
Estate” as “absolute ownership unencumbered by 
any other interest or estate, subject only to the 
limitations imposed by the governmental powers 
of taxation, eminent domain, police power, and 
escheat.” 
3Mitchell I, 445 U.S. 535 (1980) at 542; Mitchell 
II , 463 U.S. 206 (1983) at 211.  
4http://villageearth.org/pages/projects/projects-
pineridge-reservation/village-earth-iltf-helps-
native-americans-cut-through-the-red-tape. 
5Cutting Through the Red Tape, Message Runner 
Vol. 5, Indian Land Tenure Foundation, p. 12 
(2011). 

6Interview with Sam Moose, Economic 
Development, MLBO, October 4, 2010.  
7In the case of a landowner who would like a non
-Indian child to inherit his trust land, a good 
option to consider is the creation of a will and 
retention of a life estate in the property for the 
child. That way, the land remains in trust and the 
child can still make use of the land.  
8Red Tape, p. 22.  
9Id., p. 20.  
10Id. 
11Burke Ac, Act of May 8, 1906, 34 Stat. 182 
(1906). 
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To one not versed in the hackneyed drudgery 
that is the DWI law morass, the proposition 
that a person can be convicted of driving 
while impaired for hiccupping the night away 
in the driver’s seat of a parked and non-
running but otherwise operable car borders 
on the absurd.  It is counter-intuitive that a 
person should commit a crime by leaving the 
house and passing out in the family Ford (or 
Chevy - the author is impartial). Yet, this is 
precisely the conduct that is, and has been, 
proscribed by Minnesota law for decades. 
 
This past year, in State of Minnesota v. Daryl Fleck, 
the Minnesota Supreme Court recently 
reaffirmed the broad encompassment that is 
the “physical control” species of the DWI 
statute, affirming a conviction where the 
defendant was found asleep in his parked car 
in an assigned residential parking stall with 
the driver’s door open, keys in the center 
console, no devices of the vehicle in 
operation, and where the evidence showed 
that the vehicle had not recently been 
operated.1  While the ultimate holding of the 
Court was less than groundbreaking under 
existing precedent, the opinion serves as a 
reminder of the generous reading accorded 
the statute, and more interestingly, entices 
practical (and academic) observations on just 
what is “physical control” and the contrary.  
Broader yet, the penning of Fleck invites 
discussion on the very propriety of charges 
made under the “physical control” specimen, 

and whether that language is, at bottom, fair. 

Convictions premised on a finding of 
“physical control” are necessarily arrived at 
by an examination of the specific facts in a 
given case.  That plain reality will remain 
unaltered no matter what definition is given 
those words, and the author would be in error 
to presume otherwise.  Shadow and 
implication are the virtues of the courtroom, 
and the facts are to be litigated for a fee: there 
is no overcoming that artful achievement of 
ravenous barristers on the hunt for filthy 
lucre.  Yet despite the stretching of words, 
there is undeniably a proximal and temporal 
line dividing what is and what is not 
“physical control”.  It is the project of this 
article to elucidate the practical 
understanding of those words, the 
justifications for that understanding, and to 
leave with the reader by implication an 
appreciation for the importance of litigating 
each set of facts and for the significance of 
creating a record. 
 
The Current State 
 
The provisions of Chapter 169A that set forth 
the elements and criminalize the driving of a 
motor vehicle while impaired are housed at 
Minn. Stat. § 169A.20.2  Subdivision one of 
that section provides, in pertinent part, that 
“[i]t is a crime for any person to drive, 
operate, or be in physical control of any 
motor vehicle [while impaired, &c.].”3  That 
provision directs what degree of human 
volition is necessary to actualize criminal 
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liability.4  “Drive” and “operate” are straight 
forward enough, and those terms have been 
accorded scant construction by the courts.5  It 
is the “physical control” extract that has been 
the impetus for so much lawyering. 

Origin's of “Physical Control” 

“Physical control” was considered by an 
appellate authority for the first time in the 
1970s.  On October 26, 1978, the Glencoe 
Police Department received a call that about 
six miles outside of town, a man was lying 
underneath his vehicle parked on the shoulder 
of the county highway.6  On arriving, officers 
located the vehicle and found a man asleep in 
the front driver’s seat and leaning against the 
steering wheel.  Officers thought that the 
motor to the pickup was running, but were 
unable to testify with any degree of certainty 
regarding the matter.  The key, however, was 
in the ignition.  The man - identified as David 
Juncewski - failed a number of field sobriety 
tests and a preliminary screening test.  At the 
sheriff’s office, Mr. Juncewski refused to 
submit to chemical testing for intoxication. 
 
Mr. Juncewski’s case eventually found its 
way to the state’s highest court.  There, the 
court was confronted with a matter of first 
impression in its task to discern the 
legislative intent behind the words “physical 
control”.7  The court’s eventual decision was 
the product of traditional devices of statutory 
construction, public policy analysis, and the 
importation of law and policy from other 
states.  Of special significance, the court 
noted that less than two months before 
Juncewski’s arrest, the DWI law was 
amended to modify the requirement that a 
driver be in “actual physical control” by 
removing the term “actual” from the statute.8  
The court viewed that alteration as a move by 
the “Minnesota Legislature... to cover the 
broadest possible range of conduct....”  “By 

eliminating one qualifying adjective,” said 
the court, “the legislature intended that the 
statute be given the broadest possible effect.” 
 
Since the holding in Juncewski, a plethora of 
like cases have come and gone - the outcome 
in each depending on the idiosyncratic 
circumstances in play.  The common thread 
observed, and the touchstone of culpability, 
has ultimately been the vehicle’s operability 
and the facility of a person to put the vehicle 
into motion at the public peril.9 
 
Public Policy of “Physical Control” 
 
Public policy “seeks to protect society from 
serious breaches in the social fabric which 
threaten grave harm to persons or property.”10  
In 2008 alone, Minnesota roads were host to 
30,653 DWI offenses, down from the 33,236 
the year previous.11  Unavoidably, those 
numbers represent a serious public safety 
issue, and the policy of the DWI law is 
obvious enough: to protect life, limb and 
property from destruction.  In an effort to 
deter potential impaired drivers, the 
legislature has incorporated a significant 
amount of non-driving conduct within the 
environ of drunk driving. 

As the unprecedented technological advances 
of the twentieth century blossomed, laws 
relating to intoxicating liquors necessarily 
expanded.  On September 3, 1849 the first 
session of the Legislative Assembly of the 
Territory of Minnesota was convened.13  On 
November 1of that year, the Assembly 
adjourned after passing the first laws of the 
Territory.14  Then, laws related to the public 
health and welfare contained only one 
alcohol-related section, making it a crime to 
adulterate liquor for the purpose of sale.15  
The terms “automobile” and “motor vehicle” 
first crept into the Minnesota laws in 1903.16  
Shortly thereafter, the legislature saw fit to 
proscribe the operation of the new machines 
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by persons under the influence of intoxicating 
liquors: in 1911, the legislature provided that 
“[w]hosoever operates a motor-vehicle while 
in an intoxicated condition, shall be guilty of 
a misdemeanor.”17  It appeared those 
horseless carriages created a public safety 
risk.   

At first, laws relating to impaired driving 
were far from the web they are today.  By 
contrast, the 2010 statutes and administrative 
rules related to drunk driving and licensing 
defy tallying, and are so numerous and 
complex that even the most skilled 
practitioner has a scar on his or her history by 
having misapprehended them at least once in 
open court.  But such is our post-modern 
civilization; an increasingly complex society 
requires increasingly complex regulation.  
Reflected in that catacomb of legalese is an 
appropriate balancing of the public welfare 
and individual rights and interests, or so we 
tell ourselves when using West’s handbooks 
to gain muscle in down time. 
 
Long before the Minnesota Supreme Court 
decided Juncewski, the courts had recognized 
that laws prohibiting a person from driving a 
car while intoxicated are “remedial” in 
nature, and consequently, are to be “liberally 
interpreted in favor of the public interest and 
against the private interests of the drivers 
involved.”18  Thus, when the legislature 
amended “actual physical control” to 
“physical control,” , it was observed that the 
legislature intended to give the statute the 
“broadest possible effect” and “cover the 
broadest possible range of conduct”.19  The 
primary justification for such a construction 
was the statute’s consequent deterrent 
effect.20  In short, the expanded reading of the 
relevant statutory terms was aimed at 
deterring a drunken individual from entering 
a vehicle except as a passenger, regardless of 
any intention or motivation to put the vehicle 

in motion or even turn the engine over.  Yet 
we must confront an inherent problem that 
policy presents. 

The Potential Nuisance of “Physical 
Control” 

If the only objective of Chapter 169A is to 
promote the public welfare, then the current 
construction given “physical control” is 
probably too restrictive.  However there are 
other interests at stake.  If even rarely 
discussed, important rights and privileges are 
enjoyed by intoxicated persons.21 If this were 
not the case, then the legislature could as 
quickly prohibit driving by any person who 
has ever taken a single nip.  Our law-makers 
have chosen no such course; there is respect 
for our allowances to enjoy a bumper as free 
men and women, and if the alcohol content of 
our blood is suitable, to drive home to our 
sleep-numbers.22  The puzzle then, is one of 
line-drawing, or stated differently: taking in 
the private and public interests, what conduct 
is appropriate for proscription and what is not 
(or at least warranting of lesser punishment)?  

As stated previously, it is the purpose of the 
“physical control” specimen to deter an 
intoxicated person from entering a car except 
as a passenger.  The consequence is that a 
great deal of non-dangerous non-driving 
conduct is treated no differently than 
dangerous driving.  As inequitable as it is, a 
person who enters a vehicle on his driveway 
with the intention of sleeping, who engages 
the emergency brake, tucks the key safely 
under the floor mat, reclines the seat, and 
passes out, is as culpable as the rascal who 
hastens down the wrong side of the interstate 
highway at top speeds.  All other things being 
equal, these persons are charged with the 
same offense.23  At the time of this writing, a 
first time DWI offense is a misdemeanor and 
is punishable by a maximum 90 days in the 
county or a $1,000 fine or both.24  In addition 
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to jail and a fine, the person’s driver’s license 
is subject to a 90-day revocation period (or 1 
year if BAC of .16 or greater).25  Again, these 
sanctions accrue to the intoxicated driver and 
intoxicated sleeper equally.  This reality 
represents a grave inequity in the law’s 
application and punitive impositions.  The 
bountiful reach of “physical control” is to 
blame. 

In the second part of this article, which will 
run in the next edition of Hearsay, we will 
explore the Fleck decision as well as one of 
its close cousins lingering in the Reporters 
that illustrates a completely different outcome 
on similar facts.  It will be the reader’s 
decision to applaud or cry fie at the 
distinction. 
 

1State v. Daryl Fleck, 777, N.W.2d 233 (Minn.2010). 
2Minn. Stat. § 169A.20, Subd. 1(1)–(7). 
3Minn. Stat. § 169A.20, Subd. 1.  “Motor vehicle” is 
defined at Minn. Stat. § 169A.03, Subd. 15 as “every 
vehicle that is self-propelled and every vehicle that is 
propelled by electric power obtained from overhead 
trolley wires. The term includes motorboats in 
operation and off-road recreational vehicles, but does 
not include a vehicle moved solely by human power.”  
To the gentleman who argued with me at a rout in St. 
Paul some years ago, you will see sir, that your bicycle 
is NOT a motor vehicle. 
4Minn. Stat. § 169A.20, Subd. 1. 
5The Minnesota Supreme Court has expressed that the 
term “physical control” is more comprehensive than 
either the term to “drive” or to “operate”.  State v. 
Harris, 202 N.W.2d 878 (Minn.1972),  When Harris 
was decided, the DWI laws contained the “actual 
physical control” terminology, and the issue in that 
case was whether Mr. Harris had been “operating” a 
motor vehicle within the purview of Minn. Stat. § 
169.123 (Repealed by Laws 2000, c. 478, art. 2, § 8, 
par. (a)).  See also State v. Cormican, 195 N.W.2d 586 
(Minn.1972).  In Cormican, the Minnesota Supreme 
Court reversed a DWI conviction where the defendant 
was found intoxicated in his vehicle on the shoulder of 
the road with the motor running and the lights on 
because it could not be said that the defendant had 
“operated” the vehicle (the defendant had not been 
charged with being in “actual physical control” in 
violation of the statutes). 

6State v. Juncewski, 308 N.W.2d 316, 318 
(Minn.1981). 
7Id. at 319 (“Neither the legislature nor this court 
defined when a person is in ‘physical control’ of an 
automobile.”). 
8Id. (referring to Act of Apr. 5, 1978, ch. 727, § 9, 
1978 Minn.Laws 799, 799) (then-current version at 
Minn. Stat. § 169.121, Subd. 1 (1980)). 
9Although operability is not an element of the offense.  
See State v. Moe, 498 N.W.2d 755 (Minn.App.1993). 
10State v. Stone, 572 N.W.2d 725, 730 (Minn.1997). 
11Bureau of Criminal Apprehension Minnesota Justice 
Information Services, Minnesota Dep’t of Pub. Safety, 
Uniform Crime Report (2008); Bureau of Criminal 
Apprehension Minnesota Justice Information Services, 
Dep’t of Pub. Safety, Uniform Crime Report (2007).  
These numbers also include offenses of driving, 
operating, or being in physical control of a motor 
vehicle under the influence of an illegal controlled 
substance.  As aforementioned, this commentary is 
concerned only with the operation of a motor vehicle 
as defined by Minn. Stat. § 169A.03, Subd. 15. 
13Act of Nov. 1, 1849, 1849 Territory of Minn. Laws 
(placing laws from Wisconsin in force in the 
Minnesota territory). 
14Act of Nov. 1, 1849, 1849 Territory of Minn. Laws. 
15Act of Nov. 1, 1849, ch. 56, sec. 2, 1849 Territory of 
Minn. Laws.   
16Act of Apr. 21, 1903, ch. 356, 1903 Minn. Laws.  
Chapter 356 of the 1903 laws was entitled: An Act 
regulating automobiles, motor vehicles or motor 
cycles on public roads, highways and streets within the 
State of Minnesota and made it a misdemeanor to 
travel faster than eight miles per hour in a “thickly 
settled or business portion of any city or village” and 
faster than 25 miles per hour on “any public highway, 
road or street...”  It is unknown how a policeman could 
distinguish a vehicle at four and five miles per hour. 
17Act of April 20, 1911, ch. 365, sec. 21. 
18Juncewski, 308 N.W.2d at 319 (citing Goldsworthy 
v. State, 268 N.W.2d 46 (1978); State v. Mulvihill, 227 
N.W.2d 813 (Minn.1975); State v. Beckey, 192 
N.W.2d 441 (Minn.1971); State v. Halvorson, 181 
N.W.2d 473 (Minn.1970)). 
19Juncewski, 308 N.W.2d at 319. 
20Id. (citing Ghylin, 250 N.W.2d 252). 
21Certainly there is agreement that a man’s right to free 
speech does not diminish when he partakes of the 
bottled lightning? 
22You mean to tell me dear reader that you do not have 
one?  You simply must, or so I am informed by well-
rested peers. 
23See Minn. Stat. §§ 169A.27 (misdemeanor fourth-
degree DWI); 169A.26 (gross misdemeanor third-
degree DWI); 169A.25 (gross misdemeanor second-
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degree DWI); 169A.25 (felony first-degree DWI). 
24Minn. Stat. § 169A.27; Minn. Stat. § 609.02, Subd. 
3.  These sanctions assume the absence of any 
“aggravating factors” that would enhance the offense 
to a gross misdemeanor crime.  See Minn. Stat. § 
169A.03, Subd. 3 (enumerating “aggravating factors” 
as (1) a qualified prior impaired driving incident 
within the ten years immediately preceding the current 
offense; (2) having an alcohol concentration of 0.20 or 
more as measured at the time, or within two hours of 
the time, of the offense; and (3) having a child under 
the age of 16 in the motor vehicle at the time of the 
offense if the child is more than 36 months younger 
than the offender). 
25Minn. Stat. § 169A.52, Subd. 4(1). 
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Can Document Review Be A Positive Experience? 

Making the most of temporary document review projects. 
 

By David Jensen  

In recent years, many new lawyers have had a 
difficult time securing legal employment.  
While recent news tends to trend more 
positively, there are still large numbers of 
new lawyers in Minnesota for whom legal 
employment is difficult to find.  For varied 
reasons, many new (and experienced) 
lawyers seek temporary positions on 
document review projects.  The internet is 
littered with stories about the horrors of this 
work: long hours, soul-crushing monotony, 
i n h u m a n e  w o r k i n g  c o n d i t i o n s , 
unconscionably low pay, irritating co-
workers, and the list goes on and on.  I can 
assure you that the conditions are not as 
deplorable as described, at least not in 
Minnesota.  Whether you are currently 
reviewing documents, are considering it, or 
have an unfavorable view of this work and 
the lawyers doing it, I hope to show that 
document review projects do have some 
positive qualities. 
 
A high level view of a document review 
project may be helpful for those unfamiliar 
with the process.  Clients are producing an 
ever-increasing amount of electronic data, 
and law firms need help to sort through it all.  
Whether it is to fulfill discovery obligations 
in litigation or perform an internal 
investigation prior to initiating a transaction 
or an action being filed, firms must make a 
reasonable effort to identify and categorize 
the data relevant to the inquiry.  Either 
internally or through a document review 
vendor, these firms will assemble a staff of 
temporary attorneys to help with the process.  
Projects are typically staffed through an 

outside staffing agency, which is the contract 
attorney’s employer and first point of contact 
to securing a position on a document review 
project. 
 
The staffing agency will receive an order 
from a firm or vendor requesting a certain 
amount of contract attorneys for an estimated 
length of time.  There are many unknowns 
throughout the discovery process, and this 
can result in uncertainty as to the length of 
time.  Projects can last anywhere from one 
day to several years, and due to the 
uncertainties of litigation, can end on a 
moment’s notice.  Typically, a new contract 
attorney will go through an orientation and 
training session where they will receive 
background information and instructions on 
how to review the documents.  Work will 
begin shortly after, and progress until 
completion, the point at which all data 
deemed potentially relevant has been 
reviewed.  At this point, for the contract 
attorney, the project will end and they will 
await their next project.  
 
To be clear, I do not mean to describe 
document review as a wise career choice.  It 
does not suit every lawyer or every situation.  
Like any job, temporary or otherwise, there 
are downsides.  But lost in the pessimistic 
blog posts and perceived stigma is that, all 
things considered, document review can be a 
positive experience.  Below is a list of what I 
think are some of the more positive attributes 
of working as a contract attorney. 
 
Low Stress.  For the contract attorney, 
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document review projects are mostly stress-
free affairs.  As long as you pay attention in 
training, ask intelligent questions, keep up 
with any changes in instruction, maintain a 
reasonable pace of review, and above all, 
simply follow the instructions given, you will 
have nothing to worry about.  You will never 
take your work home.  You will not have to 
field late night phone calls from clients or 
your superiors.  You will not be under 
pressure to meet the firm’s billable hour 
requirements.  You will not have to navigate 
the firm’s political structure.  It will be a true 
“9 to 5”, a rarity in legal employment. 
 
Flexibility.   Many contract attorneys I’ve 
worked with also maintain a solo or small 
firm practice, and are using the funds 
provided by document review to get their 
practice off the ground or to fill the coffers in 
between more profitable cases.  This may 
require the ability to take or return phone 
calls, attend lunch meetings with potential 
clients, or respond to emails throughout the 
day.  These opportunities are typically 
available to contract attorneys, within reason.  
Further, for projects I’ve worked on as well 
as ones I’ve supervised, a contract attorney 
has never been denied time off to take a 
family vacation, attend a job interview, or 
visit the doctor.  However, it is important to 
note that before accepting any review project, 
you should be upfront with your agency 
about your availability and any plans which 
may interfere with a project’s timeline.   
 
Varied Work Assignments.  Few law jobs 
offer exposure to as many different areas of 
law and industry as document review 
projects.  A project could concern any aspect 
of the law: a contract dispute, an antitrust 
investigation, intellectual property litigation, 
an employment claim, or almost any other 
legal matter you can imagine.  Matters may 
arise in most any conceivable industry, 
including healthcare, energy, financial 

services, or manufacturing.  For me, this is 
the most interesting part of a document 
review project.  As you sort through the data 
contained on hard drives collected from the 
XYZ Company, which specializes in 
manufacturing specialized widgets for 
doorknobs, you will gain a deep 
understanding of doorknob widgets and the 
larger doorknob industry.  You’ll be surprised 
to learn how fascinating the doorknob widget 
industry can be if you take an interest.  
 
Meeting New People.   Depending on the 
size and scope of the project, you will have a 
chance to meet many other lawyers in all 
stages of their careers.  Especially on a longer 
term project, you will undoubtedly bond with 
those around you.  You can meet new friends, 
new business associates, new sources of 
client referrals, or even find that special 
someone (it can and does happen).   
 
Opening New Doors.  While some may view 
document review as a legal career dead-end, 
you should try to look at it as an opportunity.  
Consulting with your peers in similar 
situations can lead to new partnerships.  
Learning all about government regulation of 
the doorknob industry can open your eyes to 
an entirely new practice opportunity.  You 
can also try to parlay your experience into a 
broader career in electronic discovery, a 
burgeoning specialty with no limit in sight.   
 
Getting Paid.  Let’s face it, if money wasn’t 
an issue, few would take on document review 
as an engaging, fulfilling career.  But we all 
have to house, feed, and clothe ourselves and 
our dependents (as well as pay back those 
student loans).  Most staffing agencies I’m 
familiar with pay their contract attorneys on a 
weekly basis.  It can bridge the gap as you 
look for more permanent employment or 
provide extra cash to get your own practice 
up and running.  There are certainly less 
glamorous ways to earn a living. 
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In sum, document review projects may not 
have been in your long term career plans.  It 
is definitely not the reason you went to law 
school.  But you needn’t look at them as an 
awful experience.  There are positives to 
working on these projects if you have the 
right mentality and keep your eyes open.  
Maintaining a positive attitude goes a long 
way to making document review projects a 
positive experience.   
____________________________________ 
 
For the record, I have never worked on a case 
involving the doorknob industry.   
�
�
�

 
David R. Jensen 
g r a d u a t e d  f r o m 
Hamline University 
School of Law in 2009, 
and works for Faegre & 
Benson, LLP as a 
Document Analyst, 
where he manages 
document  rev iew 
projects.  He can be 

reached at djensen@faegre.com.  The views 
and opinions expressed here are those of the 
author alone and do not reflect the views or 
opinions of Faegre & Benson, LLP�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�

�
�
�
�
�
�
�
�
�
�
�
�
�
�
 



33 

In Thompson v. North American Stainless, LP 
the Supreme Court recently gave its stamp of 
approval to third-party retaliation claims 
under Title VII of the Civil Rights Act, 
thereby resolving a conflict among the 
circuits and opening the floodgates to allow 
an even greater number of retaliation claims – 
already the most frequent type of EEOC 
charge – to be brought against employers.1  
Going forward, employers need to be 
cognizant of the manner in which this 
decision has expanded the list of potential 
retaliation claimants so that they can 
minimize their exposure to such relationship-
based claims. 
 
Factual Background 
 
Plaintiff Eric Thompson and his fiancée, 
Miriam Regalado, were both employed with 
North American Stainless.  Regalado filed a 
charge of sex discrimination against North 
American Stainless with the Equal 
Employment Opportunity Commission 
(“EEOC”).2  Just three weeks after Regaldo 
filed her charge, North American Stainless 
terminated Thompson.3 

 
Thompson subsequently brought a lawsuit 
against North American Stainless alleging 
that it fired him to retaliate against his fiancé 
for filing a charge with the EEOC.  The 
district court granted summary judgment for 
North American Stainless, holding that there 
was no cause of action under Title VII for 
retaliation against associated parties.4  
Plaintiff appealed, and while a three-judge 
panel first held 2-1 in Plaintiff’s favor, the 

entire Sixth Circuit (en banc) thereafter 
reversed the panel’s decision, holding that 
because there was no cause of action for third
-party retaliation under Title VII, Thompson 
was not “in the class of persons for whom 
Congress created a retaliation cause of 
action.”  This outcome was reversed yet 
again on writ of certiorari to the United States 
Supreme Court.5   

 

Supreme Court’s Opinion in North 
American Stainless 
 
The Supreme Court’s recent opinion in North 
American Stainless, authored by Justice 
Antonin Scalia, establishes two significant 
holdings.  First addressing the question of 
whether North American Stainless’ firing of 
Thompson constituted unlawful retaliation, 
the Court harkened back to its seminal 
decision in Burlington Northern & S.F.R. Co.  
v. White, reiterating the fact that – unlike 
Title VII’s anti-discrimination provision – 
Title VII’s retaliation provision was “not 
limited to actions that affect the terms and 
conditions of employment,” and thus what 
constitutes retaliation must be broadly 
construed to encompass any actions by an 
employer that would dissuade a reasonable 
person from making or supporting a 
discrimination charge.6  Applying this broad 
definition, the Court concluded that 
Thompson’s termination constituted unlawful 
termination, opining that it was “obvious that 
a reasonable worker might be dissuaded from 
engaging in protected activity if she knew 
that her fiancé would be fired.”7 

 

 
Firing Sam to Dissuade Sally: Why Employers Should Be Wary of Third-
Party Retaliation in the Wake of Thompson V. North American Stainless 

 

By Ashley A. Wenger  
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Turning to the second and weightier issue of 
whether Thompson had standing under Title 
VII to sue North American Stainless, the 
Supreme Court rejected both Thompson’s 
proffered notion that Title VII standing was 
synonymous with Article III standing as “too 
expansive,” as well as North American 
Stainless’ opposing, overly narrow 
construction that “person aggrieved” was 
meant to refer only to the employee that 
engaged in the protected activity.8  Instead, 
the Court looked to the Administrative 
Procedures Act for guidance on who 
Congress intended to protect when it chose 
the phrase “person aggrieved” and adopted its 
“zone of interest” test.9  Applying that same 
test to Thompson’s claim, the Court held that 
Thompson had sufficient standing to assert 
his retaliation claim because the purpose of 
Title VII is to protect employees from their 
employers’ unlawful actions and Thompson 
was clearly an employee and “not an 
accidental victim of the retaliation.”10  While 
acknowledging North American Stainless’ 
argument that recognizing third-party 
retaliation claims such as Thompson’s would 
create line-drawing problems for employers, 
the Court dismissed this concern as 
insufficient to  justify a categorical rule that 
third-party reprisals do not violate Title VII.11  
Moreover, the Court declined to identify a 
fixed set of relationships for which third-
party retaliation might be actionable, 
providing no guidance other than a 
generalized statement “that firing a close 
family member will almost always meet the 
Burlington standard,” whereas “inflicting a 
milder reprisal on a mere acquaintance will 
almost never do so.”12 

Practical Impact for Employers 

The Supreme Court’s Opinion in North 
American Stainless is significant not only for 
its holdings, but also for the questions that it 
leaves unanswered.  Following North 

American Stainless, it is quite clear that the 
number of potential retaliation claimants has 
been expanded to include third parties, and 
that this expanded class will inevitably 
translate into an increased number of 
retaliation claims brought against employers.  
But just what type of associations will be 
deemed sufficient to render a third-party 
retaliation claim actionable remains unsettled 
– and will remain unsettled – until the district 
courts have an opportunity to flush out the 
intended pool of claimants who may bring 
such relationship-based claims.  For now, the 
only guidance that can be gleaned from the 
Court’s decision is that third-party standing 
will turn on some undefined weighing of (1) 
the closeness of the at-issue association, and 
(2) the severity of the retaliatory act. 
 
Despite the scope and application questions 
that remain unanswered in the wake of North 
American Stainless, employers should take 
action now to make sure that their managers 
and human resource partners are trained on 
the subject of third-party retaliation.  Before 
terminating or taking any other adverse 
action against an employee, an employer 
ought to consider whether that worker has a 
close relationship with another employee who 
has recently made a complaint.  Although 
employer awareness of such a relationship 
certainly does not prohibit an employer from 
terminating or taking other adverse action 
against an employee where justified, such 
awareness does render the employer’s 
documentation and consistency in 
terminating and/or disciplining its employees 
all the more important.  However, 
purposefully seeking out employee 
relationship information is not an advisable 
alternative because employers may be able to 
use their lack of knowledge of a relationship 
as a defense in subsequent litigation.  In 
addition to training on these third-party 
retaliation issues, employers should consider 
reviewing their retaliation policies to make 
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sure that the stated definition of retaliation in 
their handbooks is expansive enough to 
encompass any retaliatory actions taken 
against third parties who are not themselves 
complainants.   
 
 
 
1131 S. Ct. 863, -- U.S. -- (2011).   
2Id. at 867.   
3Id. 
4Id. 
5Id. 
6Id. at 867 (quoting Burlington Northern, 548 
U.S. 53, 64, 68 (2006)).     
7North American Stainless, 131 S. Ct. at 868.   
8Id. at 869-70. 
9Id. at 870.   
10Id. 
11Id. at 868.   
12Id. 
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Where’s My Job? – The Effect of the Recession on the      
Minnesota Bar’s Most Recent Entrants 

 

by Jillian Rupnow 

In the fall of 2007 when the Class of 2010 
entered law school, the unemployment rate 
was steady at about 4.5%.  In the fall of 2008, 
with core classes completed and new 
schedules beginning, the financial crisis had 
officially begun.  News stories about the 
scandals at Lehman Brothers and AIG or the 
failure of the Big Three in Detroit were 
constant.  Emergency government bailouts 
were criticized on the right and the left.  
Foreign journalists penned editorials about 
the end of an era of American dominance.  It 
was a great time to be in International 
Business Transactions class—the unfolding 
economic fallout was an interesting, abstract, 
academic issue.  However, by the fall of 
2009, the crisis had breached the academic 
ivory tower in the form of the Class of 2009’s 
employment statistics. Conversations 
between classes were constantly focused on 
their plight and our prospects.  Who was 
deferred?  Whose offers were rescinded?  
How many in our own class failed to receive 
offers from their summer positions?  Two 
years later, little has changed for the Class of 
2010 or our peers.  Many are still 
unemployed or underemployed.  Some still 
seeking employment have resolved to remain 
in Minnesota, either because of family ties, 
financial necessity, or the fear of failing in a 
second market.  Others have moved from 
state to state, paying and studying to join new 
bar associations in the hopes of finding a 
stronger job market.  Many unemployed law 
school graduates from 2008 and forward have 
the same questions.  Will the legal market 
ever turn around?  If it does, will I be left 
behind?  What am I going to do all day? 

THE MARKET 
 
Statistics can be misleading and the nation’s 
law schools have been accused by many 
lately of skewing their own.  Nevertheless, 
Minnesota’s four law schools all have at least 
some publicly available employment data for 
the Class of 2010.  At Hamline University, 
145 out of 198 students are employed.  That 
equates to less than 3 out of 4 graduates.  
Further, only 93, less than half of the class, 
are in a full-time position where a law degree 
and bar admission are required.  St. Thomas 
students statistically fare little better: only 83 
of 155 graduates from the class of 2010, just 
over half, work in a position where bar 
admission is required.  Of the entire 
employed class, 35 students are working on 
only a temporary basis, and at least 18 are 
part-time.  It is unclear how much these 
numbers overlap.  At William Mitchell, 
which is tied with St. Thomas in the current 
rankings, 253 students reported back when 
the school sent out employment surveys.  
Less than three-fourths of them work in 
positions where bar admission is required.   

At the University of Minnesota, the highest-
ranked law school in the state, the website 
boasts a 98.9% employment rate—that is 
impressive, especially considering it is even 
higher than the bar passage rate, which is 
only 96.91%.  Apparently some students are 
working in positions where bar admission is 
not required.  Following the asterisk tells us 
that this number includes part-time, full-time, 
contract, temporary, and permanent positions 
(and that the school is in compliance with 
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NALP and ABA standards for reporting the 
number).  No indication is given as to what 
type of jobs these are.  In providing less 
information than the other schools, the 
University has left open the possibility that 9 
out of 10 graduates are mopping floors part-
time at McDonalds.  Unlikely?  Very.  
Entertaining possibility for St. Thomas, 
Hamline, and William Mitchell students to 
consider?  Maybe. 

Depressing, frightening statistics aside, many 
recent law graduates had a rough time after 
graduation.  It has taken many graduates 6 
months, a year, or even longer to find full-
time employment.  Some of them are 
working full time but still looking for a legal 
position.  Many of them wish it were 
appropriate to tell an employer the truth: they 
are desperate; they will do anything and work 
for nothing if they are simply given the 
opportunity to prove themselves. 
 
THE WEIGHT OF DEBT 
 
Law school is a risky undertaking that only 
pays off for some—both in financial gain and 
personal satisfaction.  About half of St. 
Thomas’ 2010 graduates are not practicing 
law.  In other words, it is possible that they 
could have gotten the same jobs without three 
years of law school.  Add that to the fact that 
tuition at St. Thomas is approximately 
$38,000 per year, plus books, fees, and 
supplies.  Students who need $18,000 a year 
to live, the number estimated on St. Thomas’ 
website, will incur up to $168,000 in student 
loans if they cannot finance their education 
through other means.  William Mitchell 
estimates that students will need almost 
$55,000 a year for school and living 
expenses, like St. Thomas requiring 
approximately $38,000 for tuition and fees.  
Hamline, the lowest ranked school with the 
worst employment statistics, is comparable at 
about $35,000 a year for tuition. 

University of Minnesota 1Ls will pay about 
$35,000 per year on tuition alone this year, 
on par with the Cities’ other schools.  
However, out-of-state students pay almost 
$44,000 per year—over 70% of U of M 
students come from out of state.  

LOOKING FOR A JOB – ANY JOB 
 
Many of you who were likely annoyed by the 
New York Times article this January about 
the law student, Michael Wallerstein, who 
attempted to buy a $350,000 condo with 
student loans while attending law school in 
San Diego.  (When asked, Michael was not 
sure what banks he had borrowed from 
because he is “not really good at keeping 
records.”)  Like you, after reading the article, 
I wondered how my slightly more grounded 
peers were handling the abysmal legal job 
market. 
 
Alex graduated from law school in 2008 with 
the hope of practicing family law.  It took 
seven months of unemployment to finally 
land an out-of-state clerkship.  With good 
grades, extra-curricular activities during law 
school, and a clerkship under her belt, Alex 
moved to the Twin Cities.  She did not know 
the Cities boasted four law schools.  Despite 
the resume-boosting clerkship, her second job 
search took even longer than the first.  Like 
many recent graduates and laid-off young 
associates, Alex took several jobs in 
document review.  Despite the horror stories 
some have told, Alex liked document review.  
“At least it’s semi-related,” Alex stated.  
Also, when the market is right, you can work 
a lot of hours doing document review and 
make a lot of money, she explained.  Not 
everyone she knows was as fortunate.  One 
friend, for example, worked part-time at 
Caribou Coffee.  Others could not find work 
at all. 
 
Julie graduated from a top tier law school in 
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2010 and, newly married, moved to 
Minneapolis to be with her husband who had 
graduated the year before and landed a big 
firm job.  She knew the legal market in the 
Cities was saturated, but also hoped to find a 
job in family law.  Despite graduating from a 
top-25 school with respectable grades and 
journal experience, Julie soon learned 
otherwise.  “Unless you’re in the top 25% of 
your class, the big firms won’t look at you.”  
The small firms?  “They’re all hiring from 
local schools to keep them [the schools] 
going.”  Julie added, “I think Hamline will 
close.”  Julie worked part-time for a small 
family law firm as a “side job” for a short 
time.  Working largely through a hostile 
secretary, Julie described the short-lived 
position as “a nightmare.”  Julie eventually 
landed a full-time job at a legal recruiting 
firm.  Even though she is not practicing, she 
feels lucky that she has a job where she gets 
to interact with people like general counsel at 
Best Buy.  Julie still hopes to stick to her 
original plan and practice family law some 
day, but it seems that every family law firm 
requires experience.  Thus, the unanswerable 
question of every new graduate: How do I 
gain experience without experience? 
 
Other graduates, like myself, have given up 
on the Twin Cities job market and looked 
elsewhere.  During a breakfast meeting with 
my law school’s career advisors in October 
2010, after five months of unemployment, 
one of them casually mentioned that I could 
easily waive into North Dakota.  At the time I 
lived in Chicago and hoped to move to 
Minneapolis.  However, North Dakota has 
the lowest unemployment rate in the country 
and only one law school in the state.  A 2009 
graduate, Luke, gave up after an unsuccessful 
two-year campaign and moved to Omaha to 
live with his parents while he searched for a 
job there.  He is part of what many have 
dubbed the “boomerang generation” because 
of the financial decision to move back into 

their parents’ homes.  These moves are risky 
as the legal profession puts a special barrier 
on state-to-state moves: bar admission.  
Spending several hundred dollars, and 
countless hours, on a new bar application and 
exam is an expensive risk that many 
unemployed graduates will not or cannot 
take. 
 
CHANGE YOUR GAME PLAN? 
 
Alex and Julie wanted to work in family law, 
Luke and I wanted to live in the Twin Cities.  
Unforeseen circumstances sometimes mean 
our perfectly planned lives go off course, for 
better or worse.  A 2011 graduate from the 
University of Iowa lamented about the 
pickiness many of her classmates were 
displaying at potential jobs and locations.  
She stated many of them refused to consider 
jobs or cities they felt were beneath them.  
However, as Alex explained, when things are 
not working, “You have to change your game 
plan.”  Many graduates get discouraged and 
sit at home all day.  Alex did everything she 
could think of to make herself employable.  
After countless CLEs that doubled as 
networking events, temporary document 
review jobs, and pro bono work for the 
Volunteer Lawyer’s Network, Alex 
eventually found a job by applying for a 
random listing on craigslist.  It is nowhere 
near family law, and guess what?  “I love it.”   

 
Shifting focus is not always about giving 
something up.  Looking back, I wanted to get 
away from Chicago- the crowds, the constant 
struggle through traffic.  Minneapolis is a 
beautiful city, but a traffic jam is a traffic 
jam, no matter how great the city beyond the 
interstate may be.  When I was young I 
thought I would practice environmental law.  
Now I do oil and gas work and love every 
second of it (almost every second).  The point 
is, now is not the time to be picky.  Now is 
the time to take what you can get, make the 
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best of it, and see where it takes you. 
 
Another tactic that has worked for some is to 
refuse to accept a rejection, in other words, 
the “rejection of rejection.”  Dealing with 
steady stream of generic, mail-merged 
rejection letters has become a fact of life for 
many law students and graduates.  It can be 
especially painful after an interview you felt 
went particularly well, or a potential job that 
you felt was the perfect fit.  What to do with 
those rejections?  “Reject them,” said 
Amanda, a recent graduate who nailed a 
position at one of the Cities’ top firms doing 
just that.  “Big firms like persistence.  It 
shows them you’re not going to quit if work 
gets really stressful.”  When she received a 
form rejection letter after an interview that 
she thought had gone very well, Amanda 
emailed the recruiting manager, with whom 
she had interviewed, and told him she 
respected his decision, but “I felt strongly 
that this was a good fit for me, and I hoped he 
would keep me in mind if any new positions 
came up.”  Amanda added jokingly, 
“Because I would be applying for them either 
way.”  The recruiting manager was impressed 
enough to invite her for a call back, which 
then led to an offer.  She started work only 
two weeks later. 
 
Contacting a law firm that had just rejected 
her was something Amanda would never 
have dreamed of doing throughout law 
school.  However, “it’s less scary than 
unemployment,” Amanda said.  The next 
time you are rejected from your dream job, 
send a respectful email that says you are very 
interested in working for that employer, you 
will be watching for new job postings, and 
you hope they will keep you in mind.  Even if 
it does not lead to a job with that particular 
employer, it could impress them enough to 
pass on your information and point you in the 
direction of another opening. 
 

DEALING WITH AN EXTENDED 
VACATION 

 
Finishing law school without the promise of 
employment brings a host of problems: daily 
financial struggles, student loan payments, 
living without health insurance.  These 
worries are nothing compared to what many 
say is the greatest challenge to the 
unemployed graduate: getting through a 
schedule-less, obligation-less, and what 
sometimes feels like meaningless day.  The 
worst part?  You have to do it alone, because 
everyone you know is at work (although with 
a 9.1% unemployment rate, this may not be 
true).  The biggest problem that hours of 
boredom seem to cause is too much time to 
flip flop between blaming the economy and 
blaming ourselves.  Many of us cannot help 
but think, “This is b.s.!” as Julie puts it.  We 
went to a great school, worked hard, did 
everything right, and six months after 
graduation we were sitting at home, learning 
to cook, talking to the cat, and watching the 
clock for our significant others to come 
home.  “I felt like a loser,” one recent 
graduate said of attempting to stay busy until 
her husband returned from work for the day.  
“The most I could contribute was to make 
sure the laundry was put away.  Did I need to 
get a J.D. for this?”  Alex recalled a 
classmate who simply decided to give up 
looking for a job and have a baby.  “Stay-at-
home mom” sounds a lot better than 
“unemployed.”   
 
Obviously the best way to spend your time is 
looking for a job.  However, after months of 
no success, “Sometimes I just couldn’t do it 
for the day,” said Alex.  Alex got together 
with a group of unemployed women she met 
at the many CLEs she attended.  They formed 
a book club that met weekly.   On that note, 
go to CLEs if you can.  They provide an 
opportunity to meet people, keep the law 
fresh in your mind, and show potential 
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employers you can take the initiate to keep 
bettering yourself.  All of this activity helped 
Alex stay relatively positive but she met 
many people who were hopeless that they 
would ever find a job.   
 
With her husband working long hours, Julie 
had similar problems during unemployment.  
She started a cooking blog.  She tried to stay 
active and check job listings.  Mostly though, 
“I sat at home,” she said.  Some recent 
graduates reported weight gain.  “It’s ironic,” 
said Luke, “since we have so much time to 
workout and cook healthy meals.”  However, 
for many, depressed thoughts are 
accompanied by lethargy and a loss of 
motivation.  “We’ve had busy schedules for 
seven years,” remarked one recent grad about 
herself and a group of unemployed friends.  
“Now we have all day to do nothing.  And 
that’s what we do.” 

 
You really should do something, though.  If 
you are attending CLEs, volunteering where 
possible, searching and applying for 
openings, and maintaining a cooking blog, 
the days will go by much faster.  Terrifying 
student loan payments aside, if possible, use 
this time to improve yourself and your life.  
Learn a language, get in shape, work in a 
soup kitchen, learn to whittle animal shapes 
out of wood.  Not only can these activities 
fulfill the important function of helping you 
get through another unemployed day, they 
can also go on your resume.  Believe it or 
not, employers hire people and many of them 
like to hire people who are not only 
intelligent, but also interesting.  An 
interesting bullet point on a resume can lead 
to a more engaging conversation during an 
interview.  Although, I actually had to take 
“home brewing beer” off of my resume 
because it was all anyone asked me about.  
You never know what is going to catch an 
employer’s eye. 

 

WHEN WILL I GET A JOB? 
 

I used to lie awake at 3 a.m., inarguably the 
worst time of night, in complete panic: What 
if I never find a job?  The only way to make 
this feeling go away was to get up, get on the 
computer, find a job, and apply for it.  Any 
job.  Sometimes it would be a Minnesota 
state court clerkship, sometimes a legal 
volunteer position, sometimes a part time job 
in a running store.  After I submitted the 
application, the feeling of powerlessness 
would go away for a while.  “Maybe I’ll get 
that one,” I would think.  A temporary feeling 
of optimism and calm would settle, and I 
could sleep. 
 
I do not know when the economy will turn 
around, or when you will get a job.  No one 
does.  The uncertainty might be the hardest 
part.  But you will get one.  In the meantime, 
go to CLEs, start a book club, learn to cook, 
get to the gym, and apply for every job 
posting that seems even remotely 
interesting—even if it is on craigslist.  
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At the Intersection of Law and Innovation:  

Employer Wellness Programs 

By Aileen Guiney  

As health care costs continue to climb, 
employers are increasingly utilizing wellness 
programs as a method to both slow their 
health care spend and engage in a new 
dialogue with employees on the topic of 
health. In a recent survey, large employers 
listed “implementing wellness initiatives to 
improve employee health” in the top three 
most effective tactics to control health care 
costs.  
 
This wellness program trend is particularly 
interesting when considered alongside the 
other top tactics: “increasing employee cost-
sharing” and moving to “consumer-directed 
health plans.” In contrast to wellness 
initiatives, these two approaches deliver 
mandated changes to employees; and while 
these tactics are key tools in a suite of 
employer solutions, the behind-the-scenes 
nature of these approaches sets a contrasting 
backdrop.  
 
Wellness programs are shared solutions. Well 
designed programs aim to adjust individual 
health behaviors that, when collectively 
considered, can bend the cost curve and 
improve population health. Employers have a 
vested interest in healthier employees, they 
are more productive, have lower rates of 
absenteeism and represent lower health care 
costs.  Employees have a vested interest in 
their individual health, as well as working in 
an environment where their health and 
wellness is valued. In this way, the 
effectiveness of a wellness program is in the 
mutuality; employers and employees are in it 
together.  

One example that highlights this unique 
feature of wellness programs is related to 
employee tobacco use. According to federal 
estimates, an employee who smokes costs, on 
average, $3,391 more a year for health care 
and lost productivity. A properly designed 
wellness program can incentivize a tobacco 
user to quit, and the short-term and long-term 
cost savings are significant to both the 
employee and the employer. This example of 
tobacco intervention demonstrates the power 
of wellness programs: even if the program is 
company-wide, it can touch each employee as 
an individual. Wellness programs work 
because they improve individual health 
collectively, reducing the cost to the health 
plan by serving as a win-win for employees 
and employers. 

 
However, the employer-employee dynamic 
that sets wellness programs apart as unique 
solutions can also present some legal risks. 
As these programs become a more common 
feature in employer health plan offerings, 
there are several legal issues to be aware of in 
order to ensure benefits compliance. This 
article provides an overview of those legal 
considerations in checklist format not only 
for the ease of the reader but also to highlight 
that each issue is a separate compliance 
hurdle.  

 
The first consideration is the Health 
Insurance Portability and Accountability Act 
(HIPAA). HIPAA has rules specific to 
wellness programs and these rules represent 
the bulk of the analysis. 
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Does the program comply with HIPAA 
non-discrimination rules?�

In broad terms, HIPAA’s non-discrimination 
provisions prohibit group health plans from 
charging “similarly situated individuals” 
different premiums or deductibles or 
imposing different cost-sharing requirements 
based on any “health factor.” To deconstruct 
the rule, there are two key parts.  
 
First, determinations of “similarly situated” 
individuals must be based on bona-fide 
employment-based classifications consistent 
with an employer’s usual business practice. 
For instance, a distinction between part-time 
and full-time employees may be allowable. 
Second, a “health factor” can include an 
individual’s health status, medical condition, 
claims experience, genetic information, 
medical history or disability. Accordingly, it 
would be impermissible for a group health 
plan to charge individuals with histories of 
high claims more in premiums than other 
individuals considered to be similarly-
situated (such as other full-time employees).  

However, these rules were not intended to 
completely prevent group health plans from 
offering health promotion and disease 
prevention programs. The Department of 
Health and Human Services (HHS) has 
encouraged employers to engage in their 
employee’s health, and the Final Regulations 
carve out a defined exception to the rules for 
wellness programs. How this exception 
applies to a particular program depends 
entirely on the structure of the program, and 
there are several questions to consider.  

Is the program standard-based or 
participation-only?  
 
A standard-based program conditions 
eligibility for a reward upon an individual’s 
ability to meet a certain standard related to a 

health factor. For example, a program that 
rewards individuals that obtain a biometric 
screening and achieve certain cholesterol 
scores is standard-based. Another common 
example is a tobacco surcharge: a premium 
differential between tobacco users and non-
tobacco users.  
 
In contrast, a participation-only program does 
not condition the reward on a standard related 
to a health factor, or perhaps does not offer a 
reward at all. The label makes it clear: the 
goal is participation. For example, a 
reimbursement for the cost of a health club 
membership or a cash reward for obtaining a 
biometric screening regardless of the results, 
are both participation-only programs. 
 
Identifying the type of wellness program is a 
crucial first step because, depending on the 
program’s design, the rules apply differently. 
A participation-only program has one 
requirement under  HIPAA non-
discrimination: it must be available to all 
similarly situated individuals. However, a 
standard-based program requires more 
analysis.  
 
If the program is standard-based, is it 
considered “benign” discrimination? 
 
“Benign discrimination” is discrimination in 
favor of an individual with an adverse health 
status. This is a particular type of program 
that narrowly targets the most high risk 
participants. For example, a program in 
which only individuals with diabetes are 
eligible for a health management program 
and by participating in the program only 
these individuals can earn premium 
reductions. If the standard-based program is 
benign discrimination, it is not subject to the 
rules and, only as it relates to HIPAA non-
discrimination, the analysis is complete. 
However, for all other standard-based 
programs, a good portion of the compliance 
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work still remains.  

Does the program comply with the non-
discrimination requirements? 

 
In order to be compliant, a standard-based 
wellness program (not considered benign 
discrimination) must satisfy five specific 
requirements. These five rules are described 
below.  
 
The 20% rule: This rule operates as a limit 
and mandates that the amount of the reward 
must not exceed 20% of the cost of employee
-only coverage under the plan. This 
calculation includes employer and employee 
contributions. For example, if the employer 
contribution is $60 and the employee 
contribution is $40, the total cost is $100 and 
the reward/penalty limit is $20. If dependents 
are also eligible for the program, then the 
20% limit is applied to the cost of coverage 
for an employee plus any dependents.�

Additionally, this 20% rule limits the 
total reward for all of the standard-
based wellness programs. So, if a plan 
has a premium differential for smokers 
and a disease management program for 
individuals with diabetes (and both 
programs are standard-based) then both 
programs, when considered together, 
must comply with the 20% limit. This 
rule is important for employers to 
consider as a part of their broader health 
improvement strategy.  For instance, if 
the strategy is focused on a particular 
health risk, such as smokers or 
diabetics, then it may be more effective 
to have only one standard-based 
program and leverage the full 20% 
limit, rather than having multiple 
standard-based programs that use up 
portions of that limit.  
 
Notably, health care reform increased 

this limit to 30% for plans in 2014 and 
gives federal agencies the discretion to 
increase this limit to 50%.  

 

The program must be reasonably 
designed to promote health and prevent 
disease. This is a broad standard; the 
Final Regulations state that agencies 
want “plans and issuers to feel free to 
consider innovative programs for 
motivating individuals to make efforts 
to improve their health.” This legal 
requirement also makes good sense for 
employers: employees are more likely 
to engage and participate when they can 
see a direct connection between the 
program and their health.�

The program must give eligible individuals 
the opportunity to qualify at least once per 
year. This rule represents the minimum and 
prevents an employer from indefinitely 
penalizing an employee based on an initial 
snapshot of their health status. This rule also 
highlights the importance of considering the 
logistics involved with offering any wellness 
programs. Employers need to think through 
various employee scenarios to be sure that 
each employee eligible for the wellness 
program has a chance to qualify at least once 
per year. For example, it would 
impermissible to attach an opportunity for a 
reward exclusively to the point of initial 
enrollment. If an individual failed to qualify 
at that point, they would need the opportunity 
to qualify for the reward at the next 
enrollment. Additionally, how and when a 
participant will qualify will also have 
enrollment systems implications. For 
instance, what about the employee that 
becomes eligible on the second to last day of 
the plan year? Will they have an opportunity 
to qualify in those two days? These types of 
operational questions will be important for 
employers to think through in advance. 



44 

The reward must be available to all similarly 
situated individuals and the program must 
allow for a “reasonable alternative.” There 
must be a reasonable alternative available for 
any individual for whom it is “unreasonably 
difficult due to a medical condition” or 
“medically inadvisable” to satisfy the initial 
standard. For example, if the program 
charges smokers higher premiums than non-
smokers, then in order to get the reward (in 
this case, lower premiums) the individual 
must stop smoking. For individuals that meet 
the standard, a reasonable alternative to that 
requirement might be to attend a smoking 
cessation class. 

This rule is perhaps more transparent 
than the other rules in its connection to 
preventing discrimination. If a person 
has a medical condition that prevents 
them from crossing the finish line, then 
they must be given another way to 
finish.  
 
Additionally, the work of establishing a 
reasonable alternative can also 
represent a strategic opportunity for 
employers. The Final Regulations do 
not prevent plans from having more 
than one reasonable alternative but it is 
also permissible for plans to define only 
one. Employers can design narrow or 
broad alternatives in alignment with 
their overall health strategy. For 
example, using a narrow approach, 
plans can require that individuals obtain 
a doctor’s note to certify that it is 
“m ed i c a l l y  i n ad v i s ab l e ”  o r 
“unreasonably difficult due to a medical 
condition” for the individual to achieve 
the particular standard. This narrow 
approach may be the choice for an 
employer interested in delivering a 
message about expectations related to 
employee wellness.  In a more broad 
approach, plans can simply waive the 

alternative for individuals that claim to 
be unable to achieve the standard. A 
waiver does not strike the same tone as 
requiring a doctor’s note but may be the 
best choice for an employer that is just 
beginning to phase in wellness 
programs. 
 

All plan materials that describe the terms of 
the program must describe the availability of 
a reasonable alternative. Model language 
provided in the Final Regulations  makes 
clear that this requirement does not extend to 
an obligation to describe the reasonable 
alternative itself. It only requires employers 
to name that a reasonable alternative is 
available and provide contact information to 
learn more.�

If all five of these requirements are satisfied, 
the program complies with HIPAA non-
discrimination rules. The next analysis is 
related to the Americans with Disabilities Act 
(ADA).  
 
Does the program comply with the ADA? 

The ADA’s impact on health benefits is 
broader than wellness programs. However, as 
it relates to wellness programs, there are two 
specific ADA rules that employers should be 
aware of. First, employers are prohibited 
from discriminating against disabled 
individuals. Applying this rule to wellness 
programs, employers cannot require disabled 
individuals, for instance, to participate in a 
wellness program to receive benefits already 
given to non-disabled individuals. Also, 
employers need to consider the operations 
component to insure that disabled 
individuals, such as the hearing-impaired or 
sight-disabled, have access to online 
resources or call centers. 

The second notable rule is the ADA mandate 
that employers may only conduct “voluntary” 
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medical examinations and inquiries as part of 
a wellness program, the information obtained 
must be kept confidential according to ADA 
standards and the information cannot be used 
to discriminate against an employee. The 
“voluntary” component of this rule, in 
particular, presents an interesting compliance 
challenge for employers.  
 
Voluntary is defined as “neither requiring 
participation nor penalizing employees who 
do not participate,” but there is no further 
guidance on how to determine if a particular 
program is voluntary. For example, can the 
amount of a reward be so large that it 
effectively penalizes those that do not 
participate? Ambiguity on this point is 
furthered by a gap between informal Equal 
Employment Opportunity Commission 
(EEOC) guidance and more recent case law 
on the topic. In two separate advisory letters, 
the EEOC states that requiring health risk 
assessments, a common component of 
wellness programs, as a condition of 
enrollment violates this “voluntary” 
requirement. However, in a recent federal 
case in which an employer wellness program 
was challenged on the issue of voluntariness, 
the Court did not address the issue directly 
and instead relied upon an exception to the 
ADA. So, while the employer in this case 
prevailed, the court’s reliance on the 
exception and the EEOC’s silence on the 
result, leave this question unclear.  

In short, when it comes to the ADA’s impact 
on wellness programs, employers should 
carefully consider penalties and rewards, 
especially as they relate to plan eligibility or 
enrollment as well as any impact to 
employees that may be considered disabled. 
The next consideration is the Genetic 
Information Nondiscrimination Act (GINA).  
 
Does the program comply with GINA? 
 

Broadly stated,  GINA prohibi ts 
discrimination based on genetic information. 
These rules introduce numerous 
considerations on compliance issues that are 
outside the scope of this article. However, as 
it relates specifically to wellness programs, 
there is a particular GINA provision that 
introduces some complexities.  
 
Pursuant to GINA, group health plans are 
prohibited from “collecting” genetic 
information for “underwriting purposes.” The 
interim final regulations state that to “collect” 
means to request, require or purchase and, 
most notably for wellness programs, 
“underwriting purposes” includes changing 
deductibles or other cost-sharing mechanisms 
as well as offering a discount as a reward for 
completing a health risk assessment. This 
means plans cannot offer any type of 
incentive for completion of a health risk 
assessment if that assessment asks questions 
related to family history.  

Accordingly, employers will need to 
carefully consider the content of assessments 
required as part of a wellness program. On 
this point, it is also important to note that 
genetic information is classified as “protected 
health information” under HIPAA and, as 
such, is subject to strict privacy and security 
rules.  
 
The legal sensitivities around genetic 
information certainly represent compliance 
hurdles to be carefully considered. The next 
major compliance issue effecting wellness 
programs involves the rewards themselves.  
 
Are the rewards compliant? 
�
Wellness programs can be structured to offer 
any number of rewards, ranging from free 
pedometers to health insurance premium 
reductions. As employers think through what 
type of incentive will be attached to the 
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program, it is important to consider the tax 
implications of certain rewards. For example, 
cash rewards, gift certificates and gift cards 
are taxable to the employee. Rewards such as 
lower monthly premiums may affect rate 
setting and may require advance rate 
planning. Also, certain sweepstakes may be 
impacted by state law and should be 
considered carefully. Ultimately, effective 
wellness programs design rewards to align 
with employee perceptions of meaningful 
incentives. Rewards will certainly vary across 
employee populations and as such, rewards 
should be treated as a distinct compliance 
issue separate from the program itself.   
 
Conclusion 

 
This overview highlights the myriad of 
compliance considerations associated with 
wellness programs. An early awareness of 
these rules and their potential impact can 
allow for proactive compliance and, perhaps 
more compelling, the potential opportunity to 
be strategic. The legalities of wellness 
programs require a thorough review but they 
also represent an opportunity. These 
programs can do more than just satisfy the 
law; they can stand on top of it. If thoroughly 
understood, the law can be leveraged and 
used as a creative starting point. Provisions 
can be reframed as best practices and fully 
evaluated alongside risk and broader 
strategies. In this way, employers designing 
wellness programs can start with the law as 
the design framework rather than 
encountering the law as an obstacle. As 
employers continue to develop solutions on 
the topic of employee health, there may be a 
place at the intersection of law and 
innovation for lawyers to drive compliance 
and promote creativity. 
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When I was in second grade, I had it all 
figured out.  I told my mother I was going to 
be an attorney when I saw a gold plaque with 
a name ending in “Esquire” at the gate of a 
large estate and she told me it meant that the 
owner of the house was a lawyer.  When I 
imagined my life as an attorney, I pictured 
Chanel suit sets and posh office settings.  I 
thought status was a named parking spot in a 
Biglaw lot and running in stilettos to and 
from courthouses.   I have grown up a bit 
since 1992, and upon graduation from law 
school in this entirely changed economy I 
thought it would be impossible to find a 
setting in which I could practice law and 
enjoy my work.  I tried contract work, and 
found the atmosphere too stuffy for the type 
of work we were performing.  I went into non
-traditional work, but it could not fulfill my 
need to see projects through to fruition.  I 
enjoyed my volunteer work, and continue to 
help out when I can, but not having the 
knowledge base required to really help 
people made it very difficult to address their 
needs. 
 
Through my networking skills, I met my 
future partner, an entrepreneur with sky-high 
expectations and an optimism that was 
contagious.  His technological expertise 
would be my ticket to working from home.  
He made me make seemingly small changes, 
from using a Mac to changing all of my 
outgoing messages to say “Brianna Sadler 
with Madgett Law.”  We met for drinks at a 
restaurant near Lake Minnetonka, which I 
thought was just a matter of convenience for 
him.  Later, I would realize that my life 
would revolve around many such meetings in  
 

 
restaurants and coffee shops, still running 
from court to court in my stilettos, and loving 
every minute of it.   
 
A virtual office will not work for everyone.  
If you can’t focus without the grey walls of a 
cube or the gossip around a water-cooler, you 
will not like lawyering from home.  However, 
if you’re fairly tech-savvy and don’t mind 
endless phone conversations, it may just be 
your ticket out from under the weight of the 
ordinary.  
 
On the Ponderosa: A typical day in the 
wild, wild west 
 
Like most people, I wake up every morning, 
make some coffee, feed the cat, watch the 
news and read my to-do list.  Unlike most, I 
simply don’t care about the traffic report 
(although in the summertime I pay close 
attention to the weather, it determines 
whether I will work indoors or out).  Within 
minutes of finishing my morning routine, I 
am ready to start my day.  No need to drive 
unless I have a court date or appointment, or 
waste time finding parking; I’m already there.  
Whether I’m drafting complaints, negotiating 
a settlement, or chatting with my co-workers 
about firm issues, I am efficient and ready.  I 
take my “lunch” in spurts, snacking 
throughout the day to keep on top of my 
game.  The abundance of connectivity makes 
it seamless for me to work from my couch, 
my desk, or a coffee shop! My snail mail 
comes to me via PDF with my morning 
electronic mails.  When it’s time to knock off 
for the day, I simply close out of my billing 
software and begin my evening.  
 
 

 
The New Esquire: Not Your Mother’s Office 

 
By Brianna R. Sadler  
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Going Green 
 
For those of you who are stewards of the 
earth, the virtual office is about as green as 
you can get.  According to Nature.org’s 
Green Living Carbon Calculator, my carbon 
footprint is 11, only 40% of the United States 
average of 27!1  Truly, the best way to go 
green is to eliminate waste, and these are the 
ways in which we have chosen to do so: 

 
All of our paperwork is online.  
Scanned upon receipt, there is no need 
to make copies for every person that 
needs to see any paperwork.  Interoffice 
memoranda take the form of mass 
emails (which is also nice because you 
can save and search email).  Editing and 
proofreading are done in the word 
processing program.  Law libraries and 
form packets are virtual and as an 
added bonus, available at any hour (for 
those of you who like to write briefs 
and fact check until the last possible 
second).  Like many traditional offices, 
all non-confidential work is searchable.  
Once files are destroyed, we can 
recycle them.  For hearing notes or 
relevant statutes needed during an oral 
argument or negotiations, I print on the 
back of already used paper.    Our 
practice is largely federal, so we utilize 
electronic case filing.  Hennepin and 
Ramsey Counties are not far behind on 
electronic cases, and we take advantage 
of every new technology we can. 
 

We do not drive anywhere unless we have a 
court date or an appointment.  It is amazing 
how much gas one saves by never having to 
drive to work.   The Wall Street Journal 
estimated that in 2007 Minnesotans spent 39 
hours in traffic per year2…  that’s almost an 
entire workweek!  Productivity is higher as 
well, since there is no need to settle in once 
the day begins.   

Without an office, our carbon footprint is 
significantly smaller.  We do not run 
electricity or appliances in a separate office, 
and we can make our own choices as to what 
types of energy-saving tools we wish to use . 
   
For every action… 
   
There are millions of reasons why a virtual 
office is great.  However, it really takes a 
particular type of person to thrive in this type 
of environment.  You’ve seen all the catch 
phrases and buzz words on everyone’s 
resumes: self-starter, ambitious, disciplined, 
hungry, and tenacious.  When lawyering at 
home, one really needs to be all of those 
things, and more.  You also need to be able to 
set limits on work, as there is no limit to the 
hours you can put in per day, or week.  If you 
are not naturally social, you will need to force 
oneself into social situations or you will 
never see the light of day again!  Those 
individuals who have chosen to work in this 
type of environment have a degree of 
accountability to each other to say, “Go out to 
lunch.  Other human beings exist!” 
   
Some people worry that without their name 
on the door, they will lose the respect 
demanded from high-rise offices or suburban 
signage.  This may be the case, depending on 
your practice area.  Madgett Law, LLC caters 
to people who are generally not in a position 
to travel and pay parking fees, so it works 
well for us, but if you want to woo a large 
company, lawyering from home is not likely 
to win brownie points or give you (earned or 
not) credibility the second your clients walk 
through the door.  Also, unless the firm is 
already successful, there are not a lot of home
-office setups to meet with opposing counsel, 
so the at-home attorney never has the home 
field advantage during negotiation 
proceedings.  This can be remedied by using 
a virtual office time-share, but I have found it 
unnecessary for the type of work I do.  Plus, 
the big law offices always have great coffee! 
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Make it Work for Your Circumstances 
 
The at-home office is not an all-or-nothing 
proposal.  Some attorneys may not be able to 
avoid having a separate office, but may time-
share or allow employees to work from home 
when it is prudent.  Our attorneys take very 
few sick days or personal days, because we 
work from home all the time.  However, law 
firms that cannot avoid the traditional office 
may make generous use of a working from 
home option for their attorneys.   Larger 
corporations have been using this tool to save 
space and money and keep their employees 
happy for years, and perhaps it is time for the 
business of law to catch up. 
 
 
 
1ht tp : / /www.nature .o rg/g reen l i v ing/
carboncalculator/ 
2 http://blogs.wsj.com/economics/2009/07/08/
the-upside-of-recession-less-traffic/ 
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Appellate Brief Writing: Back To Basics 

 
By Courtney Sebo 

That legal writing course we all took during 
law school has likely left its mark on all of 
us; but invariably that mark will burn more 
fiercely for some than others.  Some of us 
may have forgotten those fundamentals of 
legal writing we learned in law school; and 
some of us are so busy that writing a good 
brief seems an unnecessary chore foregone 
for a quick, stream-of-consciousness 
document hurriedly filed with the court in the 
hope we have made our point. 
 
But cases can be won or lost on the strength 
of a brief.  Having read numerous briefs 
during my time at the Minnesota Court of 
Appeals, I can offer some basic tips on how 
to write a good one.  Stick to these tips, and 
your brief will be more effective and better 
received, and you may alter the course of not 
only your oral argument, but your entire case. 
 
Use IRAC.  There is a reason law-school 
writing instructors have taught IRAC for 
decades – it works.  Stick to it.  State the 
issue succinctly and specifically, include the 
relevant law, and analyze the facts to the 
law.  Do this for every issue raised, and you 
will, surprisingly, be ahead of the game. 
 
Thoroughly describe facts.  Spend a lot of 
time on your facts section.  In fact, spend 
most of your time on your facts section.  It 
will make the analysis section much 
easier.  It’s amazing what you will recall 
while writing the analysis if you put in good 
work on your facts section.  Further, your 
facts section will provide the roadmap for 
your entire brief and will direct the readers 
toward which issues are most important. 

Acknowledge weaknesses.  This can be 
challenging, but acknowledging the 
weaknesses of your case is critical.  Include 
relevant case law  that is unfavorable to your 
side, then distinguish the cases, factually, 
from yours.  It will look better than waiting 
for the other side, or the law clerk, to find the 
unfavorable law and craft their own factual 
distinctions. 
 
Limit issues.  Don’t include too many 
issues.  It’s overwhelming to the court, and it 
takes valuable time away from the important 
issues.  Do not adhere to the policy of 
throwing everything against the wall to see 
what sticks.  It looks bad, and you risk losing 
credibility.  The law clerk will be forced to 
address each issue in his/her memorandum to 
the court; and when 23 of 25 issues are found 
to be meritless and baseless, it may reflect 
poorly upon you. 
 
Be concise.  No matter how many boxes your 
district-court file takes up, keep your brief 
short and to-the-point.  Draft your brief, set it 
aside for a day, and then return to it, 
ruthlessly eliminating verbosity and 
extraneous information.  Your readers will 
appreciate your brevity. 
 
Be candid.  When you submit a brief, 
everything in it will be closely scrutinized by 
a law clerk and a panel of three 
judges.  Everything will be exposed.  Don’t 
spin the facts, because someone will discover 
the truth – be it the law clerk rooting through 
the district-court file or the judge perusing the 
district-court’s order.  You don’t want a 
judge to think you’re trying to pull the wool 
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over his/her eyes.  You risk losing credibility, 
and everything you say in your brief or at oral 
argument will likely be more closely 
scrutinized.  You want the judges to trust you 
when you get to oral argument, and if you 
have spun or omitted facts in your brief, you 
will be fighting an uphill battle. 
 
Be straightforward.  I once spent hours on a 
brief with a complicated issue made 
exceedingly over-complicated by an 
attorney.  I will never forget that attorney nor 
the late nights I spent at the court trying to 
make sense of what he was arguing.  This 
struck me as poor form.  Re-read your brief 
before submitting it.  Is it something you 
would want to sit down and spend time 
reading?  If not, keep working.  Are there 
holes in your analysis or facts, or is there an 
unfinished section?  If so, keep working.  Are 
you intentionally trying to mislead the 
reader?  If so, remember your reputation may 
be at stake. 
 
Read the ru les  of  appel la te 
procedure.  Everything you need to know is 
there.  Don’t be caught by surprise by not 
reading the rules before submitting a brief 
and arguing your case. 
 
Limit appendices.  As a court-of-appeals 
employee once told me, bigger is almost 
never better when it comes to 
appendices.  Include only the relevant 
information.  Remember to number the pages 
in the appendix consecutively.  Little details 
like this go a long way in making your brief 
easier to read. 
 
10.      Presentation is important.  Take 
pride in how your brief looks.  Make sure it 
conforms to the appellate rules.  Don’t 
i n c l u d e  l o n g  p a r a g r a p h s  o r 
sentences.  Include lots of headings to ensure 
the judges and clerk can follow your 
reasoning. 

Take pride.  Take pride in your work and 
remember that it will be perused at great 
length by no fewer than three judges and one 
law clerk who will likely soon be a practicing 
attorney in your community.  Work carefully 
and diligently on your brief and realize that it 
is your job to be an advocate for your 
client.  Treat each of your clients as you 
would treat a friend or a loved one, and 
submit briefs that have a chance of winning 
your clients’ cases. 
 
Any brief you submit is a reflection on you 
and your professionalism.  Not every attorney 
loves to write, but writing is an important part 
of this profession.  Until you can afford to 
hire someone to do your writing for you, you 
are going to have to write and try to do it 
well.  It’s your job, and you owe it to your 
client. 
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How To Change the World with Your Law Degree:  
Receiving My First Ever Criminal Case - In Africa 

 
By Jay Milbrandt  

I stepped into a dark, musty room.  It took my 
eyes a few seconds to adjust from the blazing 
African sunlight.  Twenty-one pairs of eyes 
shone back at me in the darkness, wondering 
why I stood in front of them.  The children 
looking at me were huddled on tattered reed 
mattresses on the floor.  Walls covered with 
etchings listed names, dates, and cried out for 
help.  This was a prison—a prison for 
children no less—and I was about to meet my 
very first criminal law clients. 
 
The Road to Uganda 

I had been to Uganda twice before to meet 
with judges and lawyers.  As a student and 
now director at Pepperdine University School 
of Law, we created a partnership to assist the 
Ugandan Judiciary with research and 
strategy.  On this trip, I brought a colleague 
from Pepperdine University School of Law, 
Dean Jim Gash, and two alumni who 
currently practiced law.  During my previous 
visits, I heard about rural prisons where 
children stayed for years without a hearing or 

trial.  Underfunded and understaffed, our 
friends in the judicial branch of the 
government invited us to help with the 
situation—to bring our lawyers to assist, even 
if only for a week.  We journeyed largely into 
the unknown—unsure of what to expect, not 
knowing whether we would even be useful.  
Booking our flights alone was a leap of faith. 
 

Masindi is a sleepy town in Africa’s bush—a 
gateway to notorious Northern Uganda and a 
traditional rest point for Western safari-goers.  
Despite being only three hours from 
Uganda’s relatively-modern capital, 
Kampala, it seems to have changed little 
since the days of the early explorers.  Modern 
comforts have little foothold; rural, 
subsistence living is the mainstay.  In many 
ways, we too were explorers.  Not of the 
geographical type, but explorers discovering 
the frontiers of justice.  Like the untamed 
jungles of Africa, this is a place where rule of 
law too often collapses and gives way to mob 
justice.  Few Ugandan justices or lawyers 
desire to serve this region.  Not surprisingly, 
access to justice proved no easy task for 
anyone, especially for children. 
 
Meeting the Kids 
 
Our first stop was the courthouse, where we 
met first with the magistrate judge.  He had 
received a letter from the Principal Judge 
(head of all the trial courts in Uganda) telling 
him that we were coming and that he should 
help us however possible.  Unfortunately, the 
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letter said we would be in Masindi two days 
later.  This meant, of course, that no files 
were ready for us to review before we met the 
children.  The only information we could pull 
together was the children’s names and the 
crimes they were accused of committing.  On 
our list were six murders, one kidnapping, 
three thefts, one weapon possession, and 
eleven rape and statutory rape claims.   

 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
Ranging in age from 13 to 17, the kids were 
staying at a “Remand Home.”  After children 
are arrested in Uganda, they are arraigned 
and charged with a crime.  It can be several 
months before the next hearing, during which 
time they are held in jails with adults.  After 
they are charged, they are sent to a Remand 
Home to wait for trial.   
 
We drove out of Masindi and onto a bumpy 
dirt road that snaked out of town and into the 
bush.  Our SUV parked near a series of small 
mortar buildings under the shade of large 
tree.  A few uniformed adults appeared 
amongst the buildings, glancing curiously at 

the “Mzungus” (white visitors).  Walking 
toward the buildings, I felt a hint of 
trepidation despite being accompanied by a 
local magistrate judge and warden.   

 
T h e  m a i n 
building was 
formidable and 
imposing: Tall, 
blank, beige 
walls and a 
broad single-
point roof.  The 
w i n d o w l e s s 

structure only allowed for a few iron-rod air 
passages near the convergence of wall and 
roof.  The façade was simple – a large 
wooden door, large padlock and 1962 
construction mark.  In a small, square 
opening cut into the door near the padlock, a 
youthful face emerged from the inner 
darkness.  The probation officer approached 
and the door opened, ushering us in. 
 
We were not prepared for what we were 
about to see.  Eighteen boys lined the walls 
and shared a dozen reed floor mats.  The boys 
seemed even more surprised at the six 
Mzungus wearing suits.   
 
 
 
 

 

 

 

The magistrate judge and probation officer 
told the kids that we were lawyers from 
America and they needed to answer the 
questions we asked.  The judge then asked 
which of them spoke English.  Two raised 
their hands, and both were assigned to be our 
interpreters.  They immediately translated the 
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judge’s orders into various languages.   
 
The kids fetched some plastic chairs from a 
nearby building and we arranged our “office” 
underneath a large tree.  For the next two 
hours, we interviewed the children one-by-
one with the help of our interpreters. 
 

Our interpreters, Joseph and Henry, were 
intelligent and spoke English well, yet 
communication proved challenging as they 
attempted to explain complex legal terms to 
the other children.  Adding to the challenge, 
the kids were nervous, shy, and slow to share.   
 
Joseph and Henry, we learned, were brothers 
who were accused of beating a man to death.  
The man had worked for their father as a 
herdsman before stealing $115 from their 
house.  The beating took place near their 
home while Joseph and Henry were in 
school.  The brothers were accused of murder 
by a jealous neighbor.  We were all 
convinced that Joseph and Henry were 
innocent. 
 
I went back in to town to track down 
witnesses and review police files, while 
others stayed at the Remand Home to 
interview kids.  I called the headmaster of 
Joseph and Henry’s school, who affirmed that 
both were in school at the time of the 
murder—exactly what we wanted to hear.  
 

T h e  t e a m 
interviewed a 17
-year-old girl 
named Scovia 
w h o  w a s 
charged with 
murder.  She 
got pregnant 
and went to live 
w i t h  h e r 
a l c o h o l i c 
g r a n d m o t h e r 
after the baby 
was born.  One 

day the baby became violently ill.  Scovia 
asked her grandmother for some money to 
take her baby to the hospital, but the 
grandmother refused, telling her that the 
baby’s vomiting was normal.  While the 
grandmother was out drinking that evening, 
the baby died.  When she returned the next 
day to a distraught Scovia, she refused to let 
her granddaughter bury the baby on the land 
because of beliefs in evils spirits that 
accompany such a burial.  Not knowing what 
to do, Scovia wrapped the baby in a blanket 
and laid the body to rest in the bush.  A few 
days later, a dog was seen eating the baby’s 
corpse.  The grandmother told the police that 
Scovia must have killed the baby since it was 
alive when she left the house.  Based on that 
assertion alone, Scovia was arrested and 
charged with murder. 
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Our evenings 
were frenzied 
as we worked 
long hours to 
integrate our 
notes into 
s u m m a r y 
briefs.  With a 
printer we 
brought in a 

suitcase, we prepared 22 briefs—one for each 
child.  We made four copies of each summary 
-- one for the court file, one for the legal aid 
lawyer appearing on behalf of the children, 
one for the High Court justice hearing the 
cases, and one for our records. 

   
One of my more 
m e m o r a b l e 
m o m e n t s 
happened at the 
p r o s e c u t o r ’ s 
office.  All day, 
w e  t r i e d 
accessing police 
files and court 
records.  The 

chief prosecutor agreed to our presence, but 
conveniently made himself unreachable.  At 
4:45 p.m., fifteen minutes before his office 
would close, we found him.  We had a case 
of a child who was accused of beating 
another boy to death, yet the eyewitness 
reports didn’t add up.  The boy was 

discovered dead.  
Witnesses claimed 
he had an asthma 
attack, but the 
a c c u s e d  w a s 
c h a r g e d  w i t h 
murder.  We all 
wanted to believe 
the accused was 
innocent; we just 
needed the medical 
examiner’s file.  

Looking through a stack of police reports, I 
found the file, and it was thick.  I opened it, 
thumbed through it, and stumbled upon the 
medical report.  Through the scribbles I made 
out the critical declaration: “Injuries 
sustained do not explain cause of death.”  
This was no murder, and if we hadn’t been 
there to find the file, this evidence may never 
have been brought to light. 

On our final day, we returned to Remand 
Home to say goodbye. The kids were waiting 
for us.  We gathered everyone together to 
show them an example of the briefs we had 
prepared on their behalf and explain what 
would happen next. 
 
Before we left, they sang us a song – a song 
they all seemed to know no matter their tribe.  
The first verse was in Swahili, the next two in 
English.  It was a simple song:  “Let the 
Spirit of the Lord Come Down . . . Let the 
Angels of the Lord Come Down.”  These kids 
needed just that.  
 
At long last, we drove off.  The ride back to 
Kampala was somber; silence held the car for 
the first hour.  At some point, however, we 
began the lifelong process of reflecting and 
processing what had happened.  
 
The Results 
 
Of the 22 kids, 19 were released after a 
juvenile trial session schedule by the 
judiciary following our visit.  The children 
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released were either acquitted of their crimes 
or shown to have served sufficient time for 
their crimes.  For instance, some children had 
been jailed for months or even a year for 
petty theft.  One child was found guilty with 
time left to serve while another boy ran away 
from the Remand Home before the trial.  
Scovia’s charges were reduced from murder 
to improper burial.  She accepted the charges 
and was placed in a rehabilitation program.  
Henry and Joseph were both acquitted of 
murder.  They returned to school and are 
back at the top of their class. 
 
Our briefs were written for the judiciary to 
speed to concisely organize each case for the 
presiding judge.  Our briefs did not instruct 
the judge on how he should rule.  We saw our 
job as presenting the evidence neutrally and 
providing a quick, efficient trial for the 
children.  In most cases, the fair presentation 
of evidence was largely in favor of the 
children, as the government often had not met 
the initial burden of proof to charge the 
children with the crime.  We also met with 
family members of each child to determine 
post-release plans.  Most went home to 
welcoming families and back to school.  
 
 
 
 
 
 
 
 
 
 
 
 
The judiciary loved our briefs and the 
process.  The presiding judge worked almost 
exclusively from our briefs to be certain that 
he was receiving the proper evidence from 
the lawyer.  The judiciary invited us back to 
conduct another juvenile session at a different 

Remand Home and to help the judiciary 
develop a manual of juvenile justice 
guidelines and best practices.  The judiciary 
has since taken our model and conducted 
similar sessions on its own.  A Ugandan law 
school is also incorporating this process into 
its clinical program. 
 
Personally, the experience gave me a deeper 
sense of purpose and renewed my vision for 
why I became a lawyer.  I wanted my law 
degree to take me places that others feared to 
tread—this dark children’s prison was one of 
those places where only a lawyer could make 
a difference.  It also reminded me of the vital 
importance of the rule of law.  As Dr. Martin 
Luther King Jr. said, “Injustice anywhere is a 
threat to justice everywhere.” 
 
Four Steps in Our Recipe 
 
Pick a place.  Strategically choose a country 
or part of the world that interests you.  Do I 
have any connections?  Relevant language 
skills?  What nationalities are represented in 
my hometown?  Is there a consulate or 
related NGO near where I live?  Are there 
direct or inexpensive flights from my airport?  
Am I going to have trouble getting a visa?  Is 
there a common law system in place?  Some 
countries get a lot of press and foreign aid 
while others are hardly known.  The lesser 
known countries are often more receptive.  In 
addition to Uganda, a lot of my work is in 
Thailand with NGOs who need legal counsel.  
I had connections, direct flights, and I’ve 
since been very involved with the Thai 
Consulate at home. 
 
Show up.  Know that you can do this too.  As 
someone trained in the American legal 
system, you hold a power admired globally.  
The American system of education is 
respected around the world.  Simply taking 
the initiative to show up makes all the 
difference.  First, go to where the lawyers 
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are—courthouses, law firms, or NGOs.  
Second, visit government offices and NGO—
consulates always keep track of issues and 
most NGOs don’t have lawyers on staff.  Ask 
them where the pressure points are in the 
system.  Often, they won’t know what know 
what to suggest initially, so think 
strategically.  I have found that there are 
certain systemic problems common across 
countries, such as children getting lost in the 
justice system or judicial backlog.  Ask 
around to see if this is a problem.  Think 
about the little things.  Sometimes the little 
things make the biggest difference.  We 
didn’t conduct the trials or represent each 
child in court; we simply briefed the cases.  
But briefing the cases and organizing the 
evidence made it immensely easier for 
everyone in the trial and helped ensure that 
justice was done.  Another effective thing our 
law students did in Uganda was going to the 
basement of the main courthouse and 
cleaning and organizing the case files.  Think 
about the little things that make our system 
work ef f ic ient ly—l ike templates, 
organization, and best practices—and 
implement as a first step.   
 
Build friendships.  Don’t expect it all to 
come together immediately.  Our friendship 
with Ugandan Judiciary is truly that—a 
friendship.  It has been growing for more than 
five years through many friends and many 
visits.  I have found that it often takes 
showing up a few times to build trust and 
friendships to open the right doors. 
There are so many places in our world that 
can benefit from the expertise and work of 
committed attorneys.  I encourage anyone, 
and especially young lawyers, to get out and 
see where your law degree can take you.  
You might change someone’s life, but you 
will definitely change your own and renew 
your calling to the law. 
 
 

Jay Milbrandt splits his time between 
Minnesota and California.  In Minnesota, he 
serves as General Counsel to Worthington-
based manufacturing firm, Bedford 
Industries.  In California, he serves as 
Director of the Global Justice Program at 
Pepperdine University School of Law.  Jay 
received his JD/MBA from Pepperdine.  You 
can follow Jay on Twitter at @jaymilbrandt 
or on his blog at http://jaymilbrandt.com.  
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The mammoth Dodd-Frank bill passed in 
July 2010 included two important changes to 
the ways shareholders can make their voices 
heard at U.S. public companies: the “say-on-
pay” and “proxy access” rules. Both have 
since undergone several twists and turns, 
including Securities and Exchange 
C omm is s i on  (SEC )  ru lem ak in g , 
implementation of say-on-pay in the 2011 
proxy season and 37 companies receiving “no 
on compensation” votes from their 
shareholders, and litigation, including a major 
part of the proxy access rules being struck 
down in a court challenge. This article 
summarizes these developments and their 
effect on the ongoing struggle for power at 
public companies. 
 
“Say on Pay” 
 
The Dodd-Frank Act required each public 
company to ask its shareholders to approve, 
in a non-binding advisory vote, its executive 
compensation program.  This requirement, 
commonly referred to as “say on pay,” 
actually includes three separate requirements.  
First, at least once every six years, each 
public company must present a resolution to 
its shareholders in its proxy statement to 
determine whether this say on pay vote will 
occur every one, two or three years (“say-on-
frequency”).  Second, at the level of 
frequency so determined, the company must 
include a resolution in its proxy statement 
requesting that its shareholders approve its 
executive compensation program (“say-on-
pay”).  These resolutions are non-binding.  

Finally, shareholders will have a similar non-
binding advisory vote on the executive 
compensation to be paid in connection with a 
change-in-control transaction (such as 
“golden parachute” payments).1 
 
Say-on-pay and say-on-frequency proposals 
became a required part of proxy statements 
filed in the busy spring 2011 proxy season.2 
The final SEC rules issued in January 2011 
did delay implementation of the rules for 
“smaller reporting companies” (generally, 
companies with a public float below $75 
million) until spring 2013.3 Therefore, in 
2011, all the larger companies asked their 
shareholders to vote on (i) whether they 
approved of the compensation of the 
company’s named executive officers (yes, no, 
or abstain), and (ii) how often they preferred 
to vote on executive compensation (one, two, 
or three years, or abstain). 
 
After considerable speculation about what 
shareholders would do, out of the Russell 
3000, approximately 37 companies, or fewer 
than 2%, received “no” votes on their 
executive compensation.4 Analysis of these 
companies reveals deeper issues with 
compensation and corporate governance, 
including poor performance but rising pay, 
evidence of previous shareholder 
dissatisfaction such as majority withhold 
votes for compensation committee members, 
and pay practices deemed problematic by 
Institutional Shareholder Services (ISS), the 
primary shareholder advisory firm.5 A 
consensus also emerged during the 2011 
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proxy season on say-on-frequency: 
shareholders (especially the all-important 
institutional shareholders) prefer an annual 
vote on say-on-pay.6 

“Proxy Access” 

The Dodd-Frank Act authorized the SEC to 
adopt rules requiring public companies to 
place director nominees submitted by 
shareholders on their proxy ballots, a 
mechanism known as “proxy access.”7 

Without proxy access, a dissatisfied 
shareholder has only two ways to nominate a 
director candidate: asking the nominating 
committee of the company’s board of 
directors to add the candidate to the 
company’s slate of nominees, an approach 
unlikely to succeed in a dissident context); or 
nominating its own candidate(s) directly to 
the shareholders by mailing its own proxy 
statement, an expensive and complex affair.  
Under proxy access, however, a shareholder 
eligible under the rules could have its 
nominee(s) included in the company’s proxy 
that is sent to all of its shareholders. In the 
words of SEC Chairman Mary Schapiro, a 
noted advocate of proxy access, “the most 
effective means of ensuring corporations are 
accountable is to ensure that the 
shareholders’ vote is both meaningful and 
freely exercised.”8 The SEC had proposed 
proxy access rules in May 2009, but its 
authority to adopt them had been debated.9  
The Dodd-Frank Act settled this issue by 
giving the SEC the clear power to adopt 
proxy access rules, and to determine the 
ownership thresholds and other details. 

In August 2010 the SEC issued a final rule, 
Rule 14a-11, which would have allowed 
shareholders to nominate up to 25% of the 
directors being elected, and required a 
nominating shareholder to own 3% of a 
company’s stock (depending on the size of 
the company) for more than three years.10  

This rule would have been effective 
November 15, 2010, but was stayed when the 
Business Roundtable and the U.S. Chamber 
of Commerce brought suit challenging the 
part of the new proxy access rules allowing a 
shareholder access to a company’s proxy 
statement.11 In July 2011, the U.S. Court of 
Appeals for the DC Circuit found that the 
SEC was “arbitrary and capricious” in 
promulgating Rule 14a-11 because it failed to 
adequately assess the economic effects of the 
new rule, and vacated the rule.12 

However, a smaller part of the proxy access 
rules, the amendments to Rule 14a-8, was not 
challenged in the litigation. The amendments 
provided that a company can no longer 
exclude a shareholder proposal from its proxy 
statement on the grounds that it relates to 
election or nomination procedures.13 This 
would allow shareholders to include in a 
company’s proxy statement a proposal to 
establish a procedure for including 
shareholder director nominees in the 
company’s proxy materials in future years. 
On September 6, 2011, SEC Chairman Mary 
Schapiro announced that the SEC would not 
seek judicial review of the proxy access 
decision, and the amendments to Rule 14a-8 
would become effective as of September 13, 
2011.14 
 
Current Status and Continuing Issues 
 
Though public companies with non-calendar 
fiscal year-ends continue to file their proxy 
statements for 2011, how to comply with say-
on-pay has been largely settled. Corporate 
boards would be wise to assume that their 
shareholders will favor an annual frequency, 
and to design executive compensation 
policies and the disclosure thereof with an 
eye on their shareholders and the shareholder 
a d v i s o r y  f i r m s ’  p o l i c i e s  a n d 
recommendations. The smaller reporting 
companies will join the fray in spring 2013. 
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Some lingering duties and questions do 
remain on say-on-pay. Since the board of 
directors has the discretion to determine the 
frequency (one, two, or three years) at which 
a say-on-pay vote will be conducted (the 
shareholder vote is advisory), all companies 
must announce the board’s decision on 
frequency on Form 8-K/A within 150 days 
after the shareholder meeting.15 In addition, 
in next year’s proxy statement, companies are 
required to address in the Compensation 
Discussion & Analysis section “whether and, 
if so, how the registrant has considered the 
results of the [say-on-pay vote] in 
determining compensation policies and 
decisions and, if so, how such consideration 
has affected the registrant’s executive 
compensation decisions and policies.”16 This 
rule puts significant pressure on companies 
which received either a “no” vote or a 
substantial  minority percentage of “no” 
votes. What percentage requires board action 
is an interesting, and open, question. An ISS 
survey in September reported that 72% of 
investors said there should be “an explicit 
response from the board regarding pay 
practice improvements” if “no” votes total 
30% of the vote.17 However, only 40% of 
companies felt a 30% “no” vote” should 
trigger an explicit response from the board, 
and 48% of companies responded that only a 
50% “no” vote requires a board response.18 
This gap between shareholder and company 
perception is likely to engender shareholder 
action in subsequent years.   

Finally, companies which received a “no” 
vote on executive compensation are likely to 
get sued. At least five of the companies 
which received “no” votes this year became 
the subject of shareholder derivative lawsuits, 
which also named the compensation 
committee members, the compensation 
consultant, and/or various other executive 
officers as defendants.19 Commentators 
expect suits at many, if not all, of the other 

companies which received “no” votes, some 
of which have received a demand on the 
board, creating a pipeline of sorts.20 The first 
of these lawsuits survived a motion to dismiss 
on September 22, 2011, surprising 
commentators, who had generally predicted 
such lawsuits would be seen as frivolous and 
dismissed.21  In short, the costs of ignoring 
the shareholder advisory f i rms’ 
recommendations and shareholders unhappy 
with compensation practices have risen 
dramatically. 

On the proxy access front, the SEC’s most 
recent proxy access rules are moot, except for 
the amendments to Rule 14a-8. Those 
changes will likely engender shareholder 
proposals in the coming proxy season which 
either request that the board of directors 
implement a process for proxy access or 
propose an amendment to the bylaws to 
provide for proxy access. It remains to be 
seen whether this system of private ordering 
will become a priority of shareholder rights 
advocates, and what their success with 
shareholders on this issue will be. 
 
The Ongoing Struggle for Power at Public 
Companies 
 
These developments are part of the ongoing 
debate about how much power shareholders 
should wield at public companies. 
Shareholder activists and the SEC were dealt 
a significant blow this year on proxy access. 
Not only did the court strike down the SEC’s 
proxy access rule, but it strongly criticized 
the SEC’s approach to rulemaking in a way 
that may engender future challenges and 
require the SEC to take a different approach 
on proxy access and on other matters in the 
future. This was, however, only another 
chapter in the history of proxy access, which 
had been proposed and debated in 2003, 
2007, and several times previously. It 
continues to be a priority for SEC Chairman 
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Mary Schapiro, who said in her response to 
the court decision that, “I continue to believe 
that providing a meaningful opportunity for 
shareholders to exercise their right to 
nominate directors at their companies is in 
the best interest of investors and our 
markets....I remain committed to finding a 
way to make it easier for shareholders to 
nominate candidates to corporate boards.”22 
The changing political landscape is also a 
factor; some Republicans have called for a 
repeal of Dodd-Frank, in full or in part, and a 
change in administration would likely mean a 
change at the SEC.23 

 
On the other hand, say-on-pay was heralded 
as a powerful tool in the shareholder arsenal, 
but the true impact of say-on-pay is yet to be 
felt. During the 2011 proxy season, fewer 
than 2% of companies received “no” votes, 
generally at companies with existing issues 
already identified by shareholder activists. 
Even better for public company boards, say-
on-pay may have acted as an outlet for 
shareholder frustration in 2011 that led to 
significantly fewer proxy contests, i.e. 
challenges to incumbent directors. ISS 
reported that as of June 30, 43 directors at 
Russell 3000 firms had not received the votes 
needed for their election, down from 87 in the 
prior year.  This is likely due in part to an 
announced decision by ISS to generally use 
its say-on-pay recommendation when 
disagreeing with a company’s executive 
compensation practices rather than 
recommending an “against” or “withhold” 
vote on the re-election of directors on the 
company’s compensation committee.25 

Interestingly, ISS recommendations on say-
on-pay proved not to be always 
determinative, as ISS recommended against 
compensation at 13% of companies in the 
Russell 3000, but only 2% failed to pass.26 

Next year, however, may be a different story. 
Some commentators believe that 2011 was a 

“test” year because institutional investors 
were not ready to take a detailed look at 
compensation in all of their portfolio 
companies, and there will be more “no” votes 
next year.27  With the framework in place, we 
can expect to see shareholder action next year 
at companies that have not faced previous 
challenges to their compensation practices, 
possibly coupled with shareholder proposals 
for proxy access. The 2011 proxy season, like 
the 2010 proxy season, will be one to watch. 
 
 
1Dodd-Frank Wall Street Reform and Consumer 
Protection Act, Pub. L. No. 111-203, §951, 124 
Stat. 
1376, 1899 (2010) (adding Section 14A after 15 
U.S.C. 78n). 
2Under the Dodd-Frank Act, say-on-pay was 
effective for proxy statements for meetings held 
after January 21, 2011, even though the SEC did 
not issue final rules until January 25, 2011.Id. 
3Shareholder Approval of Executive 
Compensation and Golden Parachute 
Compensation (SEC Release), Securities Act Rel. 
No. 33-9178, Exchange Act Rel. No. 34-63768, 
76 Fed. Reg. 6010 (Feb. 2, 2011) (to be codified 
at 17 CFR Parts 229, 240 and 249). Smaller 
reporting companies are defined in Rule 12b-2 
under the Exchange Act. 
4Say-On-Pay: 2011 Proxy Statement De-Brief, 
Frederic W. Cook & Co., August 9, 2011, at 4, 
available through www.fwcook.com (“Cook”). 
Some other sources say the total is 40 companies, 
due to some open questions about vote counting. 
Id. 
5Id. at 4-6. 
6Id. at 2; see also Preliminary 2011 Post Season 
Report, Institutional Shareholder Services, 
August 2011, at 4, available at http://
www.issgovernance.com/
docs/2011USSeasonPreview. Institutional 
shareholders (mutual funds, corporate and 
government pension funds, institutional traders, 
and other similar investors) hold approximately 
75% of the publicly traded equity value in U.S. 
corporations. Joseph E. Bachelder, Say-on-Pay 
Under Dodd-Frank, New York Law Journal 
(August 25, 2011), available at http://
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www.newyorklawjournal.com/PubArticleNY.jsp?
id=1202512254832. 
7Dodd-Frank, Section 971(b). 
8Mary L. Schapiro, Speech by SEC Chairman: 
Address to Transatlantic Corporate Governance 
Dialogue – 2009 Conference (September 17, 
2009), available through www.sec.gov. 
9Mary L. Schapiro, Speech by SEC Chairman: 
Open Statement at the SEC Open Meeting 
(August 25, 2010), available through 
www.sec.gov. 
10Facilitating Shareholder Director Nominations 
(SEC Release), Securities Act Rel. No. 33-9136, 
Exchange Act Rel. No. 34-62764, 75 Fed. Reg. 
56668 (Sept. 16, 2010) (to be codified at 17 CFR 
Parts 200, 232, 240 and 249). 
11Order Granting Stay (SEC Order), Securities 
Act Rel. No. 9149, Exchange Act Rel. No. 63031 
(Oct. 4, 2010). Full briefs are available at http://
www.law.du.edu/index.php/corporate-
governance/sec-and-governance/business-
roundtable-v.-sec, courtesy of the Sturm College 
of Law. 
12Business Roundtable et al v. S.E.C., 647 F.3d 
1144, 1156 (D.C. Cir. 2011). 
13Facilitating Shareholder Director Nominations, 
75 Fed. Reg. at 56677. 
14Press Release 2011-179, Statement by SEC 
Chairman Mary L. Schapiro on Proxy Access 
Litigation (Sept. 6, 2011). 
15Item 5.07(d) of Form 8-K. 
16Item 402(b)(1)(vii) of Regulation S-K. 
172011-2012 Policy Survey Summary of Results, 
Institutional Shareholder Services, September 
2011, at 13, available at http://
www.issgovernance.com/files/
PolicySurveyResults2011.pdf.  
18Id.  
19Cook, supra note 4, at 6; Defending Against 
Shareholder “Say-On-Pay” Suits, Dechert, LLP, 
September 2011, available at http://
www.dechert.com/
Defending_Against_Shareholder_Say-On-
Pay_Suits_09-06-2011. The 2011 company 
defendants include Beazer Homes USA, Hercules 
Offshore, Jacobs Engineering, Umpqua Holdings, 
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2011). 
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Pay Votes, INSIGHTS, Vol. 25, Number 8, August 
2011.  
22Press Release 2011-179, supra note 14. 
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This is not a how-to article -- I am not going 
to tell anyone how to do a military divorce in 
a few pages.  What I hope you take from my 
article is a list of military divorce landmine 
warning signals that will help you stop, take a 
second look at issues in military divorces, 
and then get help or do your own research.   
 
Many people believe that more military 
deployments lead to more divorces. That may 
not be true. A Minnesota National Guard 
article(http://ww.minnesotanationalguard.org/ 
press_room/e-zine/art icles/index.php?
item=1201) suggests that for Army and 
Marine active duty and reserve personnel, 
divorce rates have actually dropped slightly 
in the last decade, although they have 
increased slightly for Air Force personnel.  I 
have not found reliable figures, but what is 
almost certainly true is that Minnesota is 
seeing more divorces involving personnel on 
or just returned from active duty.   Minnesota 
has not had this number of military personnel 
deployed for decades. Whether or not a 
divorce was caused by military service, more 
divorces now involve the military and 
military law.  Below are some of the issues of 
which anyone handling such a divorce needs 
to be aware:  
 
The Legal Component 
 
1.  Service and& Duty Status.  Determine if 
the military spouse is active duty -- or any of 
several another duty statuses. If necessary, 
get a certificate of military service from the 
service (Army, Navy etc.). 

2.  Property Division.  Your most important 
job: Proper division of is to properly divide 
marital property.  Military Pensions (MP) 
are not subject to ERISA or QDRO.  You do 
not need (and cannot use) a QDRO to divide 
a MP.  If the MP is being divided and mailed 
to the divorcing spouse (DS) by Defense 
Finance Accounting Services (DFAS), you 
must have a court order served on DFAS to 
get that done, and you will need a Military 
Pension Division Order (MPDO) in most 
cases.  Incorrect language in the MPDO will 
result in rejection by DFAS and require 
expensive re-drafting, - and the correct 
language is different for the service member 
(SM) and DS.  Get an experienced co-counsel 
to help.  You have to properly serve DFAS, 
include a DD Form 2293 in the packet, and 
send the packet by mail to the correct DFAS 
address.  Certified/return receipt requested is 
strongly recommended.  Lastly, your 
language can determine whether your DS 
gets a cost of living increase (COLA) or not 
– the amount of MP DS receives can be 
stated as a percentage, a fixed sum, or based 
on a hypothetical formula and COLA may 
not attach to some of these. Over many years 
COLA can make a huge big difference in the 
value of the DS’ share of MP. 
 

a. 10 U.S.C. 1408 (c) (“Uniformed Services 
Former Spouse Protection Act, or USFSPA):  
This statute gives A courts authority to divide 
a MP under Federal law exists here.  There is 
no Federal law on how to divide a MP. 
Federal law says that; however, the rules of 
division come from state law.  Some 
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jurisdictions even forbid division of MP (q.v. 
forum selection, below).  Minnesota includes 
public and private pensions in marital 
property, Minn. Stat. §518.003 Subd. 3(b);  
§518.58, Subd. 4 (2006), giving division of 
pension benefits; plus some case law. 
 

b. 10 USC 1408 (c) (4) .  In order to file 
against a SM, the court must have 
jurisdiction.   Because SMs move so often, 
Federal law effectively allows them to choose 
their legal domicile. If a SM spouse changes 
his residence before you file, it may affect the 
divorce.  Before filing, be sure you determine 
the legal domicile of both the SM and the DS 
legal domicile. Be aware that it’s possible 
neither one has lived there for twenty or more 
years. 

 
c. Forum Selection.  Because of (b) above,  

SM and DS often meet the requirements of 
multiple fora.  Deciding which Selecting the 
forum to select may be a crucial decision for 
counsel, --  because some jurisdictions 
disallow division of MP.  Fighting an 
unfavorable jurisdiction is expensive.   If 
your client is the filer, decide on forum 
strategically before filing.  If not, consider 
objecting to jurisdiction in the filer’s forum 
and filing yourself in a more favorable 
jurisdiction and objecting to jurisdiction in 
the filer’s forum. Practitioners should 
especially note that filing an answer may 
preclude objections to the pension division 
authority of the jurisdiction; preserve those 
objections before answering. 

 
d.  Derp versus Gerp.  DRP is Disposable 

Retirement Pay;, GRP is Gross Retired Pay, 
10. USC 1408 (a)(4). State courts are allowed 
to divide ONLY only DRP.  LANDMINES:  
Know that some types of retired pay are not 
subject to division (infra),;   and SM debt to 
the government, including penalties 
determined by courts-martial, is not DRP – 
including penalties determined by courts-

martial. 
1. Concurrent Retirement and 

Disability Pay (CRDP).  CRDP is disability 
pay used to offset MP dollar for dollar.  In 
2008 Congress initiated a ten-year phase-in 
which eliminates the offset.  SMs are eligible 
for CRDP if the VA determines they are at 
least 50% disabled. 

2. Combat Related Special 
Compensation (CRSC) requires only a 10% 
VA disability rating and CRSC is added to 
the SM’s MP check.   

3. Neither CRDP nor CRSC are is 
divisible with a DS, Mansell v. Mansell, 490 
U.S. 581 (1989).  If the SM spouse chooses 
the CRDP offset, it will reduce his MP (at 
least until the end of the ten-year phase-in), 
which will reduce the amount the DS receives 
in the divorce settlement.  You can insert an 
indemnification agreement (a/k/a Veteran’s 
Affairs waiver clause) in a decree which 
protects the spouse against this tactic.  The 
clause provides that the SM will pay the 
spouse back any amounts the DS loses 
because SM waived retired pay in favor of 
CRDP/CRSC. 

4. Neither CRDP nor CRSC has a 
survivor benefit plan; the income dies with 
the SM. 

5. Disability. “VA Disability” does not 
mean “disability” in the traditional sense.  
The easiest way to understand the concept of 
VA Disability is that a SM’s final disability 
rating represents the difference between his 
physical and mental condition as of his Date 
of Initial Entry  onto Military Service 
(DIEMS) and his condition on the date of 
separation – ‘wear and tear’.  Eligibility for 
CRDP and CRSC is thus not dependent on 
“‘disability”’ in the sense you may be used 
to.  A retiring SM often has to fight for these 
ratings.  If you have a VA waiver in your 
decree, you may want language in your 
decree covering what actions the SM must 
take to get these special compensations. 
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e. 10/10 Rule. It ’is a common 
misconception that Federal law ‘vests’ a DS 
with MP rights at some point (one usually 
hears ten years). To repeat:  Division of a MP 
depends on state law; .   However, the DS 
cannot have DFAS garnish the SM’s MP and 
send the check directly to the DS unless the 
former spouses meet the 10/10 rule: to use 
DFAS, the DS and SM must have been 
married for a minimum of ten years during 
which the SM performed ten years’  of 
creditable military service. What ‘creditable’ 
means can vary immensely, especially for 
National Guardsmen and Reservists who 
have been deployed to Active Duty (AD) 
status multiple times. Don’t try to puzzle this 
out by yourself; get help. 

 
Note that Federal law usually limits DFAS to 
garnishing/paying no more than 50% of SM’s 
DRP.  Some Minnesota case law says 
otherwise, interpreting state pension division 
law. 
 

f. Pension Plans. All military personnel 
with the same rank, DIEMS, pension plan 
etc. will receive the same pension –, but not 
all personnel are on the same MP plan.  
Depending on DIEMS, a SM may be under 
Final Pay, High 36, REDUX or REDUX 
(CSB).  You need to know which plan your 
SM is on to calculate his MP. 

 
g. Non-MP Economic Issues. 

1. Thrift Savings Plan (TSP) This is the 
military analog of a 401(k) or other 
contribution-based retirement account.  In 
order to access it for property division, you 
need a retirement benefits court order.  See 5 
U.S.C. 8435 (c) and 8467, and then 5 C.F.R 
1653.2 and 1653, Subpart AA. 

 
The retirement benefits order must be issued 
by a qualified jurisdiction, must expressly 
include the words “Thrift Savings Plan” 
without variation, and other requirements, see 

5 C.F.R §1652.2.  TSP withdrawals may 
involve tax issues, including whether part of 
TSP was funded by tax-exempt combat zone 
pay. 

2.  Survivor Benefit Plan (SBP). SBP 
provides for a portion of the MP to continue 
being paid to the DS after the SM dies.  
Premiums are 6.5% of the selected base SBP 
payment amount, and premiums are deducted 
from GRP to reach DRP.  Minimum base 
amount is $300 and maximum is the full MP 
value.  The DS has to waive SBP in writing 
or it is automatically put in place by DFAS. 
Note that if you make no selection of base 
amount, DFAS will automatically choose full 
MP as the default –, something you might use 
this to your advantage when drafting.  SBP 
must be submitted within a year of divorce 
finalization;   if the DS submits SBP, a 
“‘deemed election”’ letter is required. Be sure 
to follow the requirements of such a letter 
when submitting. 

3. Recall to AD.  Retired SM may be 
recalled to AD at any time.  If that happens, 
DS’ check from DFAS will stop, because SM 
does not receive MP when on AD.  Your 
decree language should require SM to ask the 
court to suspend their MP obligation to the 
DS if they are recalled.  If that does not 
happen, it can result in an order to show 
cause against the SM and costly litigation.  
Most courts have held DS not entitled to MP 
if the SM is not receiving it, which the SM is 
not when back on AD. 

4. VSI, SSB or equivalent.  Voluntary 
Separation Incentive or Selective Separation 
Bonus are incentives to leave the service 
early.   If your decree does not address this 
possibility, at best you are will be back in 
court,; at worst your client DS loses will lose 
when the SM gets a reduced MP. 

 
3. Health Care 
 

a. Children. In most cases, minor children 
of a SM are eligible for military medical care 
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until they reach the age of majority. 
 
b. Spouse. Military health care is cheaper 

than anything you are likely to get on the 
civilian market.  Be sure to get this benefit 
for your DS if you can. 

1. The Rule.  In order to get a post-
decree health benefit, the parties have to must 
have been married for at least twenty 20 
years during which the SM received twenty 
20 years’ creditable service (“20/20/20” rule 
– the last twenty 20 is the twenty 20 years of 
overlap between marriage and creditable 
service).   If your parties meet the rule, the 
DS is eligible for military health insurance, 
which is cheap or free, and free treatment at 
military medical centers. The DS also gets 
commissary and exchange privileges. If your 
parties meet the 20/20/15 rule (only fifteen 
years of overlap), the DS is eligible for a year 
of transitional coverage, with coverage from 
the Continued Health Care Benefit Program 
(CHCBP) for 18-36 months.  There are strict 
application time limits, so include language 
about application for CHCBP in your decree. 
Pre-existing conditions may make CHCBP 
attractive. 

 
4. Child Support and Custody 
 

a. Alphabet Soup. In accordance with 
Minnesota law child support in military 
divorces is calculated using the SM’s gross 
income (GRP), not his DRP.  As practitioners 
will appreciate, this complicates things 
economically.   An active duty SM’s pay 
includes not only ‘base pay’, but BAH, BAS, 
FSA, OHA, COLA, and a host of special 
status pay:  Jump pay, aviator pay, hazard 
combat duty pay and others.  Many of these 
are tax- exempt, changing your calculation of 
gross income for Minnesota purposes.  

 
An enlisted SM may also receive lump-sum 
re-enlistment bonuses.  Currently bonuses of 
up to $20,000 are available; in the past they 

have sometimes exceeded $30,000.   Your 
decree should cover the possibility that an 
enlisted man SM will receive such bonuses, 
or deal with bonuses already received and 
being paid (bonuses are usually paid over 
time).  
 
The key to understanding SM income is the 
Leave and Earnings Statement (LES).  You 
should get at least the most recent three LES’ 
from the SM so you have a good picture of 
exactly what the SM earns.  Having got one, 
you need to be able to read it.  Pay attention, 
especially for junior enlisted, to zip -code- 
based housing allowance.  It can result in 
huge changes to enlisted pay when a SM is 
reassigned.  Try to find language that does 
not require you to go back to court every 2-
3few years to adjust for a 20% change in pay 
due solely to reassignment! 
 

b. Nonsupport, Temporary Support and 
Military Regulations.   State law determines 
how much child support a SM owes, but 
military regulations determine how much a 
SM has to pay out of his military pay. If your 
DS needs support during the course of the 
divorce, you will have to check the separate 
regulations of each service. An important 
landmine here:  If your DS files a complaint 
of nonsupport, some services treat the failure 
to support the family as a violation of the 
Uniform Code of Military Justice.  By filing a 
complaint, your DS may cause the service 
member SM to face UCMJ action and lose 
pay or even be removed from the service –, 
which is not necessarily something the DS 
wants.  You also need to calculate and 
compare the amount the SM is required by 
regulation to provide the family; it may be 
more than your local court orders.   
 

c. Custody. Custody is determined by state 
law, but there are wrinkles unique to military. 

1. Family Car Plan. The various 
services may have different names for it, but 
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the requirement will be there. Every single or 
divorced SM with children has to must have 
on file a detailed plan outlining how children 
will be cared for in case the SM is deployed.  
Note that deployments are not always known 
well in advance; if a SM is on AD, some 
units are required to be able to leave base and 
deploy within twelve hours.  That was not a 
misprint; 12 hours. Your divorcing family 
has to must make provision for the possibility 
of SM deploying while he or she has custody 
of the children.  Deployments overseas can 
mean no parenting time for a year at a stretch.   
Your decree should deal in excruciating 
detail with all aspects of this problem. The 
most recent decree I worked on for a SM 
client specified make-up time the year 
following deployment for my client, who was 
the SM.  The decree should cover the Family 
Care Plan, locking in terms both parties want 
and need. 
 
Most important are the arrangements for 
transfer of the children. In cases of very fast 
deployment, it may be necessary to have a 
temporary custodian handle the transfer.   
When a rapid-deployment unit leaves, even if 
it is a 72-hour deployment, every minute of 
that time will be occupied by the process of 
deployment; your SM will have very little 
time to arrange for care of his or her children.  
Minnesota law provides for standby 
custodians, Minn. Stat. 257B.04r (SM single, 
has sole physical and legal custody) but see 
257.03, rights of known parent with parental 
rights.  You may want to work these state 
provisions into the agreement.  Consider a 
choice-of-law provision in the decree to limit 
future out-of-state legal action by the other 
party. 

2. Change of Station. Service members 
change duty stations regularly.  Even 
reservists deploying to AD will go from 
home, to a power projection platform 
probably in another state for training prior to 
departure overseas and possibly to other 

places before going overseas.   The custody 
agreement should cover responsibilities and 
arrangements for kids during these times. 

3. Travel. SMs often are stationed 
overseas.  Who pays for children’s travel to 
visit a SM stationed in Italy?  If the SM is in 
Italy and has custody, how will the kids get 
home when the SM is notified he or she is 
deploying immediately?  On the flip side, if a 
divorced SM is stationed in Italy or Germany, 
the decree may want to specify transfer of 
primary custody to the SM while that is the 
case; it is a fabulous opportunity for children 
to live overseas.  This positive aspect of 
military divorce is usually overlooked. 

 
6. Various Laws 
 

a. Soldiers and Sailors Civil Relief Act 
(SSCRA), 50 U.S.C. App. §§501-593.  This 
act statute affects when you can file, whether 
you can file at all when the SM is deployed, 
and a number of other issues.  The 
ramifications are too many to discuss in 
detail, but before filing and even before 
serving the SM, you must consult the SSCRA 
and determine whether its protections apply.  
A default judgment obtained in violation of 
the SSCRA will be thrown out.  In 
Minnesota, state troops activated for state 
purposes have are afforded identical 
protections afforded by Minn. Stat. 190.055. 

 
b. UCMJ: Lautenberg and Adultery.  Be 

very cautious about filing abuse charges. 
Weigh the situation carefully, even if abuse 
has occurred.  If a SM receives a 
misdemeanor domestic violence conviction, 
they may lose their career – and their MP.  In 
some cases, a DS whose SM spouse loses his 
MP because of abuse may have recourse, but 
it is much safer to consider the alternatives 
before filing charges.  

 
Your state may be a no-fault divorce state, 

but adultery is an independent violation of the 
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UCMJ. If adultery is alleged in a divorce, 
commanders have the authority to investigate 
and charge the SM, which may also result in 
their discharge and loss of MP.   

 
II. Non-Legal Component 
 
1. It Ain’t What You Know.   Your divorce 
may involve some issues that can be solved 
without recourse to court action.  I recently 
handled a case where the civilian practitioner 
very appropriately told the client they could 
not continue representing the client because 
the practitioner was stumped by the military 
system. Practitioner had been trying to get 
support for eight months. I was able to get the 
first check to client and child in about two 
weeks – without any legal action at all – not 
because I ’am a better lawyer than the 
practitioner, but because I knew how to use 
the enlisted channel.  Find a co-counsel who 
knows the military and cooperate early in 
your case. This was an example of Larry’s 
Law of Complex Systems:   “In any 
sufficiently complex system, one can do 
anything one wants, legally, given that one 
knows the system sufficiently well.”  The 
military is one of the most complex 
institutional systems in the world.  Use that to 
your advantage.   
 
The military world has very different 
approaches for enlisted and officers.  
Knowing the difference and how to approach 
each can save your client time, money and 
possibly unnecessary court appearances.  
Simply knowing military courtesy and 
protocol can be helpful. 
 
III. Top Landmines to Avoid 
 
1. It’s just a typical divorce… no, if it’s 
military, it is not. Find a co-counsel who knows 
the military system, at least to advise you. 
2.  I know how to divide a pension.  Not a 
MP, you don’t.  

3.  Medical benefits.  Get the best you can. 
4. SCRA.  Take advantage of it, or know  
how SM can. 
5. Jurisdiction issues.  Do you have 
jurisdiction – and have you chosen the best 
one possible? 
6. Effect of SM death on payment to 
former spouse.  Complex; know the rules. 
7. Assuming SM knows his own benefits.  
Odds are 9-1 he does not and what SM tells 
you is wrong.  
8. Not knowing what gross income is.  
Having the LES is not enough – you have to 
be able to read it! 
9. Not seeking help or assistance from an 
attorney who understands the relevant 
law. 
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