Hear say

A Publication of the Minnesota State Bar Association New Lawyers Section

Volume V11, No. 2, Winter 2005

In Thislssue

Greetings From The Chair
Rebecca Rhoda Fisher

Considerations in Estate Planning
Christopher Burns

Seemingly Simple, Surprisingly Difficult:
A Primer on Choosing Strong Trademarks
and Avoiding Unproductive Conflict

T. Michael Davis

Rainmaking

Danielle Shelton

The Servicemembers Civil Relief Act

What you need to know about the legal protections
for our nation’s protectors

Eric K. Hanson, Captain
Benjamin Tramposh

Hennepin County Affiliate News
Lori Semke

Ramsey County Affiliate News
Derk Schwieger

DuluthAffiliate News
Kim Maki

2005-2006 NLSLiaisons
Open NLSLiaison Positions
2005-2006 NL S Contacts

Co-Editors

Jennifer Daugherty

jdaugherty@Ilarsonking.com

L acee Anderson

lander son@I ar sonking.com

If you have questions about the MS B A
newsletter, or would like

to submit an article for a future
issue, please contact one A

of the co-editors. wWWw.mn bar .or g




Greetings From The Chair

By: Rebecca Rhoda Fisher

The bar association year iswell under way. We have had
acouple of great NL S meetings with some new faces and
lots of enthusiasm. The section created three new com-
mittees: 1) CLE chaired by Jennifer Daugherty; 2) social/
membership chaired by Lacee Anderson; and 3) commu-
nity service projects chaired by Deanna Daily.

CLEupdate

The section offered an elimination of bias CLE on October
20, 2005 which was presented by Joan Biblehausen, the
executive director of Lawyers Concerned for Lawyersand
an active member of the Lifeand Law Committee. Weare
inthe process of planning two more free CLEsfor January
and March of 2006.

Social/Member ship Update:

The section was present at the M SBA booth for the Octo-
ber 28, 2005 Minnesota swearing in ceremony where we
provided information on the section and benefits to new
members.

The section, dlong with HCBA, has planned asocial event
for December 6, 2005 a Cosmos, whichwill start at 5:30 pm
following HCBA'sNutsand Bolts CLE for New Lawyers.
Please join us for free appetizers, drinks, and great com-

pany.

We plan to work with thelaw schoolsand the M SBA mem-
bership committee to put together afunction with the law
students early next year.

In addition, the social/membership committee will bework-
ing on the spring social with HCBA and RCBA . Thecom-
mittee will also be planning the social event for the MBSA
Annual Convention at Madden’sin June.

Community ServiceProject Update:

The section donated funds to and sold tickets for the At-
tractive Nuisance Tour which washeld on October 14, 2005
at First Avenue. Thebenefit was extremely successful sell-
ing over 1200 tickets and raising a net donation of over
$40,000 for Minnesota Justice Foundation and Hennepin
County Bar Foundation.

The section participated in RCBA “RakeA Difference” on
November 6, 2005 where we raked yards of elderly resi-
dentsin St. Paul.

ThesectionisworkingwithHCBA, MTLA and many other
organizations to start and promote the ABA YLD “Jury
Project” programinlocal high schools.

We are asking for volunteersto help with the M SBA mock
Trial Program as coaches or judges for the competition
after thefirst of the year.

We are working with the Criminal Law Section on ameth-
amphetamine awareness education program to take into
the high schools in spring.

Joinusfor:

inMinnegpalis.

REMINDER

1. 12-06-05 M SBA HCBA socia at Cosmos (601 First Avenue North, Minneapolis)
2. KSTPLawlinethefourth Tuesday of every month at KSTPstudioson University Avenue

3. NLSmestingsthethird Thursday of every month. 5:30 p.m. at the M SBA offices.




Wearea soworking with MSBA KatrinaRelief Infrastruc-
ture Subcommittee, HCBA, RCBA and other affiliatesto
set up donation locations in the Twin Cities and Affiliate
areas for furniture and office supply donations to go to
four legal aid organizations affected by Hurricane Katrina.

As aways, the KSTP Lawline is the Fourth Tuesday of
every month at KSTP studios. Join usfor lots of interest-
ing callsfrom those who need assistance with legal issues.

Check the MSBA NLS website and watch for e-mails on
upcoming meetings and events. | encourage each of you
to participate in the section some way this year whether
it'sattending meetings, volunteering to serve on acommit-
tee, volunteering to help with acommunity service project,
or attending aCLE. Watch for opportunities and announce-
ments in Bench and Bar or on the MSBA website. Our

meetings are the third Thursday of the month at 5:30 p.m.
at the MSBA officesin Minneapolis. Hopeto seeyou all
therel!

Rebecca Rhoda Fisher isan
attorney with the Law Office
of Rebecca Rhoda Fisher,
PLLC in Roseville, MN.
Rebecca can be reached at

rebecca@r rflaw.com.

Considerations in Estate Planning

By: Christopher Burns

In recent years | have often been told that the demise of
the estate tax will mean the demise of my estate planning
practice. As someone who focuses his practice on estate
planning, estate administration and elder law, this strikes
me as scarier than the Halloween costumes | observe as|
writethisarticle.

Current federal exemption amountsand tax ratesare below:

Calendar Estate Exemption

Highest Estate

Year Amount Tax Rate
2005 $1,500,000 47%
2006 $2,000,000 46%
2007 $2,000,000 45%
2008 $2,000,000 45%
2009 $3,500,000 45%
2010 $0 N/A
2011 and o
later $1,000,000 55%

Historically, the federal estate tax and the state estate tax
have been unified. Minnesota did not follow the federa
government lead when the federal estate tax exemption

amount was increased. Instead Minnesota's exemptions
areasfollows:

Calendar Estate Exemption
Year Amount
2005 $950,000

2006 and
later $1,000,000

| used to lose sleep thinking about repeal. Following the
tragedy of Hurricane Katrinaand with recent reportsindi-
cating that thefederal deficit isgrowing by $1,000,000,000
aday, outright repeal no longer seemslike something with
the broad support to be politically viable.

An exhaustiverecitation of all thereasonsfor clientstodo
estate planning is beyond the scope of what can be done
inanarticle. Instead, inthisarticlel will cover afew non-
tax and a few tax related considerations to think about
when helping clients with their estate plans.

Planning for Disposition of Assets.

For an unmarried person, dying intestate with adult chil-
dren meansthat Minnesota Statutes Section 524.2-103 will
provide for an equal outright distribution to that person’s
children. If this person comesto you for estate planning,



this may or may not be appropriate. For example, your
client may want to reconsider that decision (or consider for
thefirst time) if your client hasachild who isgoing through
adivorce, hasadifficult marriage, is experiencing creditor
problems, suffers from chemical dependency or other af -
flictions, has become disabled, or has accumulated wealth
of hisor her own. In those situations the client may con-
sider leaving that child's share of his estate in trust, by-
passing that child and leaving gifts to grandchildren or
leaving agift to charity. Inadditionto considering federal
estate, gift, income, and generation-skipping transfer (GST)
tax laws, as well as state estate tax and other state law
considerations, advising thisclient will require athorough
knowledge of the legacy that the client wishesto leave.

Treating one child differently than another may make sense
but you should proceed with caution. The client should
recognizethat treating one child differently might beviewed
asfavoring one child over another. Thismay lead to strife
and family disharmony after the passing of your client (who
may have been the “glue” who held the family together)
and before drafting documentstreating children differently
you should be very careful to make sure that your client
appreciates what is likely to happen when they are no
longer availableto hold the family together.

Planningfor Disability.

In addition to talking to your clients about what will hap-
pen to their assets when they die, another important con-
versation to have involves what the client wants to hap-
pen if he or she becomesincapacitated. It isimportant to
make sure that your client has specified his or her wishes
about medical carein ahealth care directive and provided
for someoneto take care of financial matterswith apower
of attorney. As Jill Pearson covered these instrumentsin
detail in a prior Hearsay article, | will not cover them in
detail here.

Asidefrom theseimportant instruments, other thingsyour
client may want to consider when planning for disability
include a revocable trust, transferring assets to a spouse,
making gifts to children, prepaying funeral expenses and
the purchase of assets that are exempt for medical assis-
tance purposes. Whether your client is making gifts in
contemplation of qualifying for medical assistance or out
of generosity (or both), you should carefully review the
frequently changing medical assistance eligibility rules
when advising clients with small to medium sized estates
about gifts. (Note: asthisarticle goesto press changes at
the federal level to medical assistance eligibility appear
imminent. Also note, that for al clients making gifts to
anather person of $11,000 or morein 2005 ($12,000 or more
in 2006) agift tax return may be required, whether or not a
taxisdue.)

CharitableGiving.

A study by the National Committee on Planned Giving
indicated that 8% of people leave abequest to acharity in
their estate plans. Crafting agift to charity often involves
lawyersworking with their clients and various other advi-
sorsto help the client makethe gift inthe most tax efficient
or practical way. Depending on anumber of factorsit may
be beneficial for the client to consider remembering achar-
ity inher will or it might, depending on the client’scircum-
stances, be more beneficial to make this gift during the
client’slifetimeor to designate the charity asabeneficiary
of aretirement account. For example, Shelli has given to
her almamater for years. Her almamater hasanew initia-
tive that Shelli is fond of, and she has talked with the
planned giving staff regarding the options she may have
tomakeadgift. Shelliisinterestedinleaving one-half of her
estate to her alma mater and the other one-half in equal
sharesto her two children. Let’sassumethat Shelli’sgross
estate is $6,000,000 and consists of $3,000,000 IRA and
$3,000,000in securities. If Shelli givesher childrenthel RA
and gives the securities to charity, each child will each
receive approximately the amount determined below:

% IRA balance at death $1,500,000
Less: Estate Taxes* $600,000
Balance after estate taxes $900,000
Less: Incometaxes payable**  $360,000
Balance to daughter $540,000

(* Assumes combined federal and state estate tax rate for
this client of 40%. Actual estate taxes may be greater or
less depending on year of death, prior giftsand other con-
siderations.)

(* Assumes childin 40% tax bracket and ignores deduction
child receives for income tax deductions for estate taxes
paid with respect to IRA..)

If Shelli instead gave her IRA to her favorite charity and
the securitiesto her children, the charity would receivethe
full $3,000,000 and, whilethe assets distributed to Shelli’s
children would still be reduced by estate taxes, these gifts
would not be reduced by the income taxes that had ac-
crued on the IRA. Accordingly, theright beneficiary des-
ignation may save$720,000inincometaxesand resultinan
additional $360,000 being distributed to each child.

Changesin Assets.

| often jokewith clientsthat if they winthelottery | should
be one of their first phonecalls. | haveyet to have aclient



take me up on that offer. While that sort of changein a
client’s assets would open up some unique planning op-
portunities, the change in client’s assets does not need to
be that dramatic to require a change in his or her estate
plan. For example, John had an estate of about two hun-
dred thousand dollars. His portfolio hasdonewell andis
now worth four hundred thousand dollars. His current
estate plan provides for an outright distribution of his es-
tate to his daughter upon his death. When John had an
estate of two hundred thousand dollars, his daughter re-
ceiving that amount outright did not bother him. In fact,
John figured a gift of thisamount would allow his daugh-
ter to pay off her mortgage and buy anice car. Now, John
is concerned that an inheritance of this size would dis-
courage his daughter from being productive. John has a
number of options available. Perhaps he structures the
inheritance so that his daughter receives it over time or
perhaps he explores other options.

If, after reading thisarticle and the disclaimer that follows,
you decide to become an estate planning lawyer, | believe

you will enjoy thefeeling of hel ping clientsdeal with death,
taxesand other very difficult issues. | also encourage you
to proceed with caution as there are many traps for the
unwary.

Christopher Burns is an attorney with Rider Bennett in
Minneapolis. He can be reached at
cburns@riderlaw.com.

Notes

1 The purpose of thisarticleisto raise and address various
issues regarding the use of basic estate planning tools.
These materials are not intended or written to be used and
cannot be used for the purpose of avoiding any federal tax
penalties. The impact of federal estate, gift, income, and
generation-skipping transfer (GST) tax laws, aswell asstate
law considerations, client goals, and other factors, should
be carefully weighed before using or relying upon any
portion of any article on estate planning, including this
article.

Seemingly Simple, Surprisingly Difficult:
A Primer on Choosing Strong Trademarks
and Avoiding Unproductive Conflict

By: T. Michael Davis

Assisting aclient with trademark needs may appear smple,
but, infact, isusually abit more complex —and dangerous
—thanwewould liketo believe. Practitionersinthe area of
trademarks see both attorneys and their clients repeatedly
make mistakesin choosing and trademarks.

This short article will describe two easily avoidable mis-
steps made by clients and attorneys alike: failure to con-
duct aproper trademark search and analysis and choosing
trademarks that are difficult to protect. After reading this
article counsel and clients should be better prepared to
avoid these pitfalls — and most importantly — to assist
clientsinfinding, registering, using, protecting, and main-
taining astrong trademark in the marketplace.

The following are two short examples of the spectrum of
clients awareness — or lack of awareness — of these is-
sues.

Recently, | was contacted by a clothing designer. That
company had already chosen a mark, had formed a com-
pany, developed product, and begun preparing marketing

materials. They then contacted meto file atrademark appli-
cation on their behalf. A simple search showed a handful
of previous users: one in New York, afew others around
theU.S,, and oneinAustralia, all using themark inrelation
to clothing products. Sincethe client had merely assumed
that they would be able to use the marks they had chosen,
the information and lack of understanding regarding con-
flicting marks caused the client some problems and signifi-
cantly set them back in their planning.

On the other hand, in aless typical example, | was aso
approached by a group in New Jersey, the principals of
which had been involved in the management of two of the
larger and better known toy retailers in the country. The
new group’steam had chosen amark, yet dueto their expe-
rience had begun |ooking into trademark i ssuesfour months
prior to forming acompany. After somesimple searching, it
was quickly found that there were other users of their de-
sired mark and the group was advised to look into other
developing a more distinctive mark. As a result of their
foresight, the company saved time and money and, in the



long run, will possess a trademark that will be far more
distinctive and much easier to protect in the market place.

Clearly, preparation iskey. Onevery common mistake made
by attorneys and business owners alike is to register a
corporate namewithout first performing atrademark search
to see whether that corporate name is being used by an-
other company and, if desired, whether it can be used asa
trademark. Thus, a client or its attorneys often registers
the name with the state, whereit isavailable, only to find
that there are either common law uses of the corporate
name asamark —or even sometimes afederal registration
of the mark. Not so seldom, even the merefiling of sucha
document can result in the client being sued for trademark
infringement in federal court. This can occur even in the
case where the allegedly infringed mark has not been fed-
eraly registered, butismerely “used in commerce” by an-
other company. Unregistered marksthat arebeing “used in
commerce” are protected under 15 U.S.C. § 1125(a)(1) of
theLanhamAdct.

In acase as above, where the allegedly infringing act was
the mere registration of a corporate name with the secre-
tary of state, though the damages to earlier users of the
trademarks may be negligible, as a defendant suddenly
involved in such litigation the company would now be
required to spend precious resources and time to extract
itself from the proceeding. Had a proper trademark search
been carried out and analyzed by a qualified trademark
attorney, the client could have avoided these troubles al-
together. However, were alawsuit never to arise, a prior
user may still make itself known. In such acase, going
forward, our latter-using client may be unwillingly forced
to assume ad/b/afor the newly formed company in order
to avoid conflict with the pre-existing mark.

Again, had aqualified trademark attorney carried out and
analyzed atrademark search, thissituation might have been
avoided atogether. The cost of a trademark search, de-
pending upon how quickly onewould like the results, will
cost between $505 - $ 1,300, plusthetrademark attorney’s
feesfor reviewing the search and providing an opinion. In
certain cases, a far less expensive search via the Internet
alone can provide sufficient information regarding whether
one should adopt or simply forgo use of aproposed trade-
mark. Due to the global nature of the present-day market
place, attorneys and their clientswho are or will be active
internationally, should includein their trademark strategy
a preliminary search in potential foreign jurisdictions as
well as devel op thoughts on whether to file aMadrid Pro-
tocol, CTM (EU), or other national trademark applications.

Another common and dangerous mistake made by clients
who desire to begin using a new trademark is choosing a
trademark that does not adequately distinguish theclient’s

goodsor servicesand that will bedifficult to protect. Often
clients and non-IP attorneys gravitate toward choosing
marks that describe the goods or servicesthat will be pro-
vided. Such marks are among the weakest and most diffi-
cult to protect. In order of rank, from those best able to be
protected and registered, a trademark is measured on a
scale which runs from, at strongest, “arbitrary and fanci-
ful” to “suggestive,” and, at second weakest, from “de-
scriptive” to“generic” marks, which arefully unableto be
protected. The difference between a suggestive and a de-
scriptive mark is quite small. In short, a suggestive mark
requires some imagination or thought to reach a conclu-
sion about some feature or characteristic of the product.
With a descriptive mark, no imagination or thought is re-
quired.

Unfortunately most clients choose and become set on a
trademark without first understanding the factors upon
which the ability to protect atrademark and the strength of
that mark are based. Asaresult, most clients choose, with
little thought, descriptive and, at worst, generic trademarks.
Asstated, these types of trademarks are the most difficult,
or asinthe case of generic marks, completely impossibleto
protect. Examples of marksthat are descriptive or generic
would be marksthat, respectively, either describethe goods
and services or are the actual word for the goods and ser-
vices, such as“apple” for the sale of apples. On the other
hand, those that are the best trademarks and are easiest to
protect are those that are simply made-up (that is, “arbi-
trary and fanciful”) and, therefore, suggest no meaning,
such asKodak, Polaroid, Apple (for computers) and Xerox.

Helping aclient early oninthe process of choosing atrade-
mark or company name to understand the benefits and
disadvantages of choosing an appropriate mark can be
key to helping the client distinguish itself and becomemore
easily recognized over competitors. Avoiding suggestive
and descriptive marks can al so help clientsavoid cancella-
tion, opposition, and litigation proceedings. Such proceed-
ings are most often brought by registered and common law
users of other similar marksthat use one or more common
suggestive or descriptive elements that may befoundin a
proposed mark.

Some clients, of course, may choose to ignore negative
information regarding a proposed trademark and proceed
to use or even register such amark, thereby risking being
sued for trademark infringement. The Internet hasincreased
the level of thistype of danger. Due to massive marketing
and publicity onthe Internet, the likelihood of prior users
discovering anew user half-a-world away isvery high. In
the case where acompany ignores prior users, having ear-
lier become aware of those prior users, the latter user’'s
infringement may be deemed willful, and, asaresult, puni-
tive damages could possibly be assessed.



In addition to adescriptive mark’slack of ability todistin-
guish goods and services, a descriptive mark or a latter
applicationto register adescriptive mark federally will not
beallowed to beregistered on the Trademark Office'sprin-
ciple register. Instead, a mark that is found by the Trade
mark Officeto bedescriptivewill only be allowed registra-
tion on the “supplemental register,” which, in fact, pro-
vides no protection for the mark. In order to protect the
mark in the future, one must formally show that the mark
has developed “ secondary meaning.” This means that the
mark has allegedly become distinctive and is now capable
of and does, in fact, distinguish the client’s goods or ser-
vices in the marketplace. This can usually be shown by
providing evidence of marketing investment, salesvolume,
consumer recognition, and breadth of use, among other
factors.

Suggestive marks on the other hand, are inherently dis-
tinctive and are entitled to be registered on the “ principle”
register at the USPTO. They are similar to descriptive
marks, however, because some suggestive marks are the
most obvious choice to assist consumers in identifying a
company’sgoods and services, thusthey are al so the most
likely type of marks to be chosen by others. The greatest
problem, therefore, isthat such markswill bedifficult for a
client to enforce. In many cases, there can be numerous

others who have been using and who will choose to use
similar marksthat use similar terms. Generally, when this
occurs, aclient will likely have avery difficult timein get-
ting prior users to halt use or in preventing future users
from utilizing similar marksusing similar terms. Of greatest
concern may be that any one of those prior users may feel
infringed by the newer user’suse of asimilar mark andfile
suit. This, inturn, can result in significant expendituresin
litigating or settling the case.

As we have seen above, there are some pitfalls that, with
simple guidance from a qualified trademark attorney, can
help clients and their attorneys avoid unnecessary con-
flict and choose trademarks that will be both strong and
easy to protect and register. Simple stepsand proper analy-
sisof the client’ssituation can save clients significant time
and resources in the long run and add to their success in
themarketplace.

T. Michael Davisof SCANDIA-GERMANIA-DAVIS PLLC
is an IP attorney whose practice is focused primarily on
the areas of trademarks, copyrights, licensing, and the
litigation of trademarks, copyrights, and patents. Heregu-
larly represents clients from the Scandinavian, German-
speaking, and U.S. markets. He is admitted to practicein
Minnesota, New York, and New Jersey.

Rainmaking

By: Danielle Shelton

If you are a newer attorney, chances are that you have
never heard your firm’ssenior attorney specifically tell you
that you are expected to be a rainmaker—or bring in cli-
ents—to the firm early in your career. However, just be-
cause these words have not been said to you does not
mean it is not expected. Below is an introduction to the
basics you should know in order to become a successful
rainmaker at your firm.

What israinmaking?

Rainmaking is a euphemism for the act of bringing in a
substantial amount of clients to a business. At its core,
rainmaking isreally professional relationship building, or
the cognizant devel opment of relationships ultimately for
aspecific professional purpose. Building relationshipsare
within everyone'sgrasp. You have relationshipswith your
family, your family friends, thefriendsyou have madefrom
all your school years, and the personal friends you con-
tinueto make. These people encompassyour “immediate
network.” The difference between your immediate net-

work and the“ professional network” you want to develop
iseffort. Developing your immediate network requiresmini-
mal effort and time. However, your professional network
requiresalot of effort and time. Thegood newsisthat you
have been training to be arainmaker for decades.

Who should bedeveloping their rainmaking skills?

You should (or at least anyone who wants along and
successful career).

When should you begin rainmaking?

Now. Itisnever too early to start. If rainmaking encom-
passes the cognizant development of relationships ulti-
mately for aspecific professional purpose, thisshould have
begun in law school when you and your classmates had
much common with regard to your potential careers. The
majority of your classmatesbecame attorneys. Your differ-
ing practice areas now open doorsto client referrals, which
is an attorney’s life blood. Like everyone else, though,



when you attended law school you were not focused on
rainmaking. Unfortunately, your biggest single and most
comfortable opportunity to develop a portion of your pro-
fessional network has passed. Therefore, you must at-
tempt to recoup that loss right away. It is easy, but not
comfortable and not exactly fast.

Therainmaking checklist: how to build relationships

and bringin clients

1

2

Don't believe that you do not have to be a rain-
maker.

Always do above-average legal work for your cli-
ents. Peoplewho like you refer you.

Send out announcements or a brief |etter with busi-
ness cards enclosed informing others of where you
work and what you do. | believe short letters serve
the purpose better than one page announcements.
A letter allowsyou to convey to the reader what ex-
actly you do and where, and how excited you are
about what you do. The letter should also commit
you to a follow-up phone call to connect, remind,
and explain to people what you are doing. Do not be
afraidto ask for their referral help.

Follow-up with aphone call to your entireimmedi-
ate network, based on the letter. Your friends and
family want to congratulate you. You want to talk
with all of them to catch up on their lives, and tell
them about your exciting and interesting job.

Send an alumni update to your |aw school, and col-
lege publication naming where you work, describ-
ing your areaof practice, and whereit islocated. Do
not follow thelargefirmlead of placing an announce-
ment, stating the practice area, not explainingit, and
not indicating where your firmis. Makeit easy of
the reader of the announcement - give them al of
theinformation.

Go to every function (personal and professional
that you are invited to and interested in attending.
If you are not interested in attending, you will not
bereally interested in socializing a getting to know
people. Save your networking best for the optimal
environment. Remember that being nervousto att-
tend an event is different from not wanting to at-
tend.

When you go to personal and professional fun-
tions, introduce yourself to everyone there. Tell

them who you are and what you do. Bethe oneto
bresk theice.

8

9

10.

14,

Send out personal thank you notes for referrals -

whether the referred client retains your services or
not. Your professional network sent you the refer-

ral, you are the ultimate closer. Sending out per-
sonal thank you notes can be time consuming, but
they are not forgotten.

Send out congratul atory notes to classmates when

you read an announcement about their achievement,
whether you personally know them or not. Thisisa

great way to start a connection. Follow-up with a
phone call because the recipient will not have for-
gotten your note, if not for the surefact they did not
know who you were when they read the note.

Don't be afraid of the phone. Many attorneys,
believe it or not, are afraid of the phone. Maybe
because we do the magjority of our real communica-
tions via paper or e-mail. A very successful busi-
nessman told me that the phoneis the most power-
ful tool you have. Heisright. It isdirect contact
that garners an immediate response, good or bad.
Use the phone.

Join abar association committee that interests you,

and attend as many of their meetings as possible.
Bar association committeesareagreat placeto meet

and get to know other attorneys who practice in
different areas of law in order for cross referrals.
Attorneys refer clients to other attorneys.

Join college or law school alumni organizationsthat
interest you, and attend as many of their meetings
as possible.

Teach a class and/or give seminars regarding your
areaof practice. Theexposuregarnered from these
things can beminimal to great. 1t will exposeyouto
new peoplewho will haveimmediateidentification
of you with your practice area.

Shy and hesitant? Take a speech class. The best
practiceyou could haveisforcing yourself to speak

in front of people you do not know in a safe, orga-
nized atmosphere.

Start aweekly marketing checklist. Building profes-
sional networks is essentially marketing your

business. The Lawyer’s Guide to Marketing Your
Practice published by the American Bar Associa
tion hasachecklist to maximizereferrd sources. Read
it, modify it, and tailor it to your needsto make sure
you are building relationships on aweekly basis.

Thelast word on rainmaking.

You become arainmaker by being genuinely interested in



people, and being really excited about what you do. If
you are not genuine in these two things, people will
know it. You will not a build a professional network.
Optimism, interest, and excitement are contagious. Inthe
beginning, it will be uncomfortable to do the suggested
ideasin this article, even frightening at times. Being the
rainmaker requires optimism, patience, consistency, and
follow-through. However, it will be one of the best
things you will do for yourself professionally to ensure a

successful career.

Danielle Shelton practices exclusively in the area of
family law with Shelton Family Law, LLC located in
Bloomington, Minnesota. She is also an Adjunct
Representation Professor at William Mitchell College of
Law, and a member of the Women in the Legal Profes-
sion and Diversity Committees of the MSBA.

The Servicemembers Civil Relief Act
What you need to know about the legal
protectionsfor our nation’s protectors

By: Eric K. Hanson, Captain, U.S Army Judge Advocate General’s Corps and
Benjamin Tramposh, Cadet, Washington University (. Louis) Army ROTC

It has long been recognized that military service can
interfere with servicemembers’ ability to fulfill variousfi-
nancial obligations and assert many legal rights. Accord-
ingly, Congress passed the Soldier’sand Sailor’s Civil Re-
lief Act (“SSCRA”)! in 1940 to accomplish aduel purpose:
1) to offer soldiers a measure of protection from certain
adverselegal consequencesthey might incur as aresult of
military service, and 2) to protect the Government’sinvest-
ment initsmilitary personnel by helping to ensurethey are
not distracted from their military mission by specific types
of legal matters. Faced with ongoing conflictinlrag, Con-
gress determined that the law was outdated, and on De-
cember 19, 2003, President Bush signed the new-and-im-
proved ServicemembersCivil Relief Act (“SCRA”)2. Your
knowledge of this law will be increasingly important to
your practice as reserve troops —who may be your clients
or adversaries— continueto be called to active service and
deployed abroad for months or years at atime.

In addition to clarifying ambiguities and incorporating
SSCRA case law, the revision significantly expands and
strengthens protections for active duty servicemembers
(“SMs") and their dependents. It encompasses al civil
and administrative proceedings (often with onerous
specificity), but as the name implies, the SCRA is not
applicableto criminal actions. In addition to covering all
active duty personnel from any branch of service, the
SCRA aso appliesto Reservistsfrom the date they receive
ordersto perform military duties® and all National Guard
members who are activated to full time duty for over 30
consecutive days.* Some provisions also extend to an
SM’s family® and some continue for an extended period
after the term of active duty service.® While by no means
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comprehensive, thefollowing survey should serveto gen-
erally familiarize you with the basic nature and variety of
civil relief rightsand protectionsavail able to American mili-
tary personnel.

General Civil Litigation Relief

Parties seeking civil judgments against an SM between
the date an SM receives orders and 90 days after the pe-
riod of military serviceendsmust filean affidavit regarding
the SM’s military status.” Inthe SM’s absence, no judg-
ment® may be entered until an attorney is appointed to
represent the SM. No action taken by the appointed attor-
ney is binding if the SM cannot be reached,® and any
default judgment against an SM during or within 60 days
of completing military service may be set aside upon a
showing that service precluded the SM’s ability to effec-
tively present a defense.’

A stay of not less than 90 days is automatically provided
if the SM cannot be reached.™* An SM who has notice of
the proceedings is also entitled to this stay upon showing
that the SM is on active duty and his or her ability to
appear ismaterially affected? by service requirements.’®
This application must also state a date when the SM can
appear* and must be supplemented by a letter from the
SM’s commanding officer substantiating the requisite in-
formation. If the length of the stay granted is not long
enough, the soldier may reapply later by providing the
same information. Should a subsequent request be de-
nied, the Court must appoint an attorney to represent the
SM’s interests if the SM continues to be unable to ap-
pear.’s



An important departure from the SSCRA isthat the SM’s
application for a stay does not constitute an appearance'®
and does not waive objections to personal jurisdiction. If
the SM is a co-defendant with others who are not entitled
to the protections of the SCRA, the plaintiff can till pro-
ceed against the other defendants, but the claim against
the SM will remain suspended.’”

Fines and penalties from contracts entered before active
duty service or deployment cannot accrue against an SM
during a stay granted pursuant to the SCRA.® Addition-
ally, failure of an SM to perform disputed contractual obli-
gationsmay not trigger finesor penaltiesif the court deter-
mines the nonperformance was due at least in part to ser-
vice obligations.® A SM is also entitled to a vacation of
judgment or stays of execution upon a showing that mili-
tary service impairs compliance with the Court’s order.?

The SCRA's provision tolling statutes of limitations on
civil actions is a bit more of a two-way street than other
protections. Whether plaintiff or defendant, all statutes of
limitations applicableto the SM aretolled duringthe SM’s
period of duty.? Ordinarily, if anon-military clientin Min-
nesota intends to sue for personal injury due to negligent
conduct, theindividual hastwo years from the date of the
accident todo so. An SM injured while on active duty has
two yearsfrom the date heleaves active duty. Conversely,
the statute of limitations on a cause of action against an
SM is also tolled during military service. If an SM isin-
jured or causesinjury before entering active duty, the pre-
scriptive period stops running on the day he enters full-
time service, and resumesthe day heisreleased. Under §
526(c), the SCRA does not toll the statute of limitationson
federal tax litigation, presumably because Congress does
not think military service should preclude the prompt reso-
lution of tax disputes.

Leases and Loans

Without a court order, landlords charging less than
$2534.23 per month may not evict an SM or SM’s
dependants from real estate under lease contracts signed
beforethe SM entered activemilitary service? A landlord
violating this requirement or subjecting the premises to
distress is subject to federal misdemeanor prosecution.
Similarly, no other property being paid for under aninstall-
ment contract may be repossessed if it was contracted
prior to the beginning of active duty service.?* If the pro-
prietor makes an application to the court to be permitted to
evict, the general provision for a stay on the action till

applies.

With regard to interest rates, the SCRA ismorelenient than
its predecessor. It requires that lenders reduce interest
rates on loansto SMsto six percent, effective the date the

SM is called to active duty.?® The protection extends to
debtsjointly held by aSM and his/her spouse, and the SM
is not required to prove how or whether military service
impairs hig'her ability to pay ahigher interest rate.® How
ever, as before, this cap applies only to liabilitiesincurred
prior to active duty entry. To enforce this provision, the
SM must provide creditors with a copy of military orders
establishing the period of service, along with written no-
tice of theinterest rate reduction and forgiveness not later
than 180 days after release from active duty. Lenders do
not particularly like this requirement and frequently try
creative statutory interpretations to avoid compliance.

An even moredrastic departure from the SSCRA allowsan
SM to terminate her residential lease on 30 days' noticeif
deployed abroad for at least 90 days, or assigned to anew
permanent duty location (in military jargon, known as* per-
manent change of station,” or “PCS”).# Likewise, an SM
may terminate an automobile lease without penalty if he
will bedeployed for 180 daysor more, or “PCS’ into or out
of the continental U.S.® Also, if a self-storage facility
holdsalien on the property of an SM who hasleased aunit
for storage, the owner cannot foreclose on the lien without
a court order.® In the event of such court proceedings,
the SM would enjoy the protection of al the notice, repre-
sentation, and stay provisions of the SCRA described
above.

Servicemembers must carefully follow all procedures
outlined in the statute when exercising theserights. Many
SMsarenot well-versed in lease and |oan provisions, many
state and local jurisdictions are not aware of the SCRA's
protections. Thismakescompetent andtimely legal assis-
tancecritical inavoiding confusion and enforcing the SCRA
protectionsthat Congress has given to our men and women
inuniform.

Taxes

Under the new SCRA, atax jurisdiction may not use the
military compensation of a non-resident SM to increase
the tax liability imposed on other income earned by either
an SM or the SM’s spouse.® This scenario is triggered,
for example, when an SM from Minnesotais sent to an out-
of-state military base (automatically retaining Minnesota
residency), then begins up an odd job on the side and/or
brings a spouse along who earnstaxableincome. Further,
if an SM’sability to pay incometax ismaterially affected by
service, upon notice to the IRS and/or tax authority of the
state, the collection of tax on his income due before or
during serviceisdeferrablefor up to 180 days after release
fromactiveduty. Aswith the contract provisions, no inter-
est or penalty shall accrue during this deferment.3 This
may be particularly important for SMswho are called away
from lucrative jobsto relatively low-paying military jobs.



Waiver of Rights

Several provisions of the Act are designed to ensure
servicemembers have the ability to enforce their SCRA
rights. An SM does not waive any of the afforded protec-
tions unless specific conditions are met. The waiver must
beinwriting that isin at least 12 point type, separate from
the underlying obligation, and executed during or after the
SM'’s period of service® In other words, any purported
waiver of SCRA rights before the rights actually attach
cannot be enforced. Waiver clauses built into leases and
other contractswhilethe SM isin civilian status are unen-
forceable. Additionally, third partiesare strictly prohibited
from retaliating against SM’s who invoke their SCRA
rights.®

Conclusion

Thisisafar from comprehensive outline of the protections
and benefits afforded under the sweeping SCRA legida
tion. Itisintended only asan introduction and to encour-
ageyour own study of the SCRA. Whether you find occa-
sion to invoke the esoteric SCRA provisions on anything
frommining claims* to mineral permits®, itisamost be-
yond doubt that you will encounter clients somehow af-
fected by the SCRA. Whether the case involves a sailor
being sued over a car accident, the spouse of a National
Guardsman in Iraq trying to cope with three young chil-
dren and amountain of debt, or alandlord trying to collect
from amilitary tenant who hasnot paid rent in three months,
your knowledge and understanding of the SCRA will sig-
nificantly contribute to your ability to deliver accurate le-
gal advice.

Additional information about the SCRA can befound at:

www.jagenet.army.mil
http://www.abanet.or

scra.html

enpractice/magazine/janfeb2005/

Eric Hanson graduated from the University of Minnesota
Law School in 2003 where he was a founding member
and producer of Theatre of the Relatively Talentless
(TORT), thelaw school musical. Heisnow an Army JAG
attorney stationed at Fort Monroe, Virginia.

Ben Tramposhisan Army ROTC Cadet and senior at \Wash-
ington University (2. Louis). Ben contributed to this ar-
ticle while serving as a 2005 summer legal intern at Fort
Monroe. He will be commissioned as an Army 2™ Lieu
tenant in May 2006, attend law school, and serve as an
Army JAG officer
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Hennepin County Affiliate News

By: Lori Semke

HCBA NEW LAWYERS SETTLE IN FOR A BUSY
WINTER

The HCBA New Lawyers Section has been busy enjoying
fall events and planning for a busy winter. This past fall
the New Lawyers served mealsat the People Serving People
shelter in Minneapolis, and did lawn work for ahomebound
senior in St. Paul. We have also been working in conjunc-
tionwiththe RCBA and MSBA New Lawyersto organize
and facilitate a furniture and office supply drive for the
Minnesota Task Force on Hurricane Katrina Relief. The
drivewill go until the end of January—feel freeto contact
Lori Semke for more information if you have not already
heard about thisexciting project which will help legal ser-
vices offices and other legal officesin the Gulf region re-
build. ThisDecember, the sectionisworkingwith the United
Way on a service project that will benefit families during
the holidays. We are also gearing up for the beginning of
the“Wethe Jury Project,” aservice project wewill imple-
ment in conjunction with numerous other legal organiza-
tionsin our area. Volunteersfor the*“Wethe Jury Project”
goto area high schools and present an interactive program
designed to teach students about the jury system. Finaly,
HCBA New Lawyerswill bevisiting arealaw schoolsdur-
ing finals to pass out study kits and interact with our fu-
tureNew Lawyers.

We have severa informative CLE and Professional Devel-
opment programsthisfall. Weare particularly excited about
the upcoming Nuts& Bolts CLE program, which will be
held from 9 am. to 5 p.m. on December 6, 2005 at the
HCBA. Kicking off with akeynote addressfrom Michadl V.
Ciresi of Robins Kaplan Miller & Ciresi, Nuts & Bolts of
fers afull day of presentations designed specifically for
the new lawyer. Topics are geared toward awide range of
practice types and include devel oping skills such as nego-
tiation, deposition techniques, and thinking on your feet.
Also not to be missed isthe Judge' s Panel, in which federal
and state judges offer their advice for new lawyers from
the perspective of the bench. Contact the HCBA at 612-
752-6600t0 register.

The HCBA New Lawyerstook back the trophy at the an-
nua flag-football showdownwith RCBA New Lawyerson
October 22™. We have also enjoyed several get-togethers
at themonthly New Lawyers Happy Hour, most recently at
Martini Bluon November 3. Wearelooking forwardto a

joint social event on December 6™ with the MSBA and
RCBA New Lawyers, immediately following the Nuts &
Bolts CLE at Cosmos in Block E. We hope to see you at
one of our events soon! For more information on any of
the above programs or who to contact to get involved,
check out our website at http://www.hcba.org/programs/

newlawyers.

Lori Semke is the Chair of the Hennepin County Bar
Association New Lawyers Section, and can be reached at
[semke@flynngaskins.com.




Ramsey County Affiliate News

By: Derk Schwieger

The Ramsey County New Lawyer’s Section has started the
fall with hosting various socia events and outreach pro-
grams, and is requesting all new lawyersto participate in
future events this year.

Ramsey County has hosted monthly Happy Hoursat LoTo
in September and the Liffey in October.

Wewould liketo thank Anthony DeGuerre, Esg., and Cul-
tivating Careers for hosting Happy Hours so far this year.
If you have alegal vendor who would like to sponsor an
event and gain exposurewith thelegal community, fedl free
to contact either Ramsey County Co-Chair for a sponsor-
ship opportunity.

Future Happy Hoursfor thisyear will beasfollows, with all
locationsin Saint Paul:

January = Kincaids

February = Pazzaluna

March=McGovern's

April = Fabulous Ferns

May = Great Water’'s Brewing Company

June = undecided at thistime

Pleaseinvitemembersof your firm or judgestotheseevents,
which are held the second Thursday of each month be-
tween 5:00 p.m. and 7:00 p.m.

TheNew Lawyer’swill not be hosting aDecember Happy
Hour asthe entire Ramsey County Bar has an annual holi-
day party on December 13 at DeGidio’s.

On October 22, Ramsey County also hosted the annual
Flag Football game with Hennepin County, whichwasheld
at Highland Park Senior High School, with lunch afterwards
at Champps. Unfortunately Hennepin County prevailed
thisyear, but al enjoyed abeautiful fall day.

Ramsey County New Lawyer’salso assisted with the Bench
and Bar Benefit for Ramsey County which was held on
October 29, 2005. The New Lawyer’s secured sponsorsfor
a Socia Hour during the two hour Silent Auction to raise
money for legal charitiesthroughout Ramsey County. We
would like to thank our sponsors for this Social Hour, Pat
Car & Associates and Robert Half Legal, for making this
annual event another big success.

Lastly, theNew Lawyer’swill be helping with SantaBrings
a Lawsuit. You are encouraged to donate used profes-
sional clothing at the Ramsey County Courthouse for dis-
tribution to the needy. We will be advertising dates and
timesin the near future.

Information on upcoming eventsisavailable at:

Ramsey County Bar Association
www.ramseybar.org

Ramsey County Bar Co-Chairs:

Derk Schwieger
lawdks@qwvest.net

Sarah Bashiri
shashiri @mnfamilylaw.com

Derk Schwieger is the Chair of the Ramsey County New
Lawyer’s Group and attorney practicing with Derk Karl
Schwieger, LLC. He can bereached at |awdks@gwest.net.




Duluth Affiliate News

By: Kim Maki

The Duluth New Lawyerswelcomed several new members
over the last three months. We have enjoyed getting to
know the new membersat our monthly lunch meetingsand
happy hours. Furthermore, the Duluth New Lawyers said
goodbye to some of its most active members who |eft the
community for other opportunities. They will be missed.

The Duluth New Lawyersisgearing up to sponsor several
holiday charitiesdrives, includingitsyearly “ SantaBrings
alaw Suit” drive, which gathers used, but well-kept, pro-
fessional clothing for donation to organizations that pro-
vide the clothing to people of low income so they are able

to dress professionally in interviews and subsequent em-
ployment.

After the hustle and bustle of the holidays, the Duluth
New Lawyersis planning avolunteer event in January at
the Damiano Center, alocal soup kitchen. The Duluth New
Lawyersvolunteered at the Damiano Center last year, and
the attendees had a great time cooking for and serving
lunch to lessfortunate members of the Duluth community.

Kim Maki is the Duluth New Lawyers Chair. She can be
reached at kmaki @fryberger.com.

Mankato, &. Cloud, and Willmar

Affiliate News

No reports submitted.

MSBA New Lawyers Section Members Deanna Dailey and Robert

ol - —

Hankoff participated in a community

service project while attending the ABA Fall Conference in Louisville, Kentucky. The group worked
with a local city councilman to refurbish an existing Louisville park by pulling up the grass and
replacing it with mulch and repainting the jungle gym.



2005-2006 NL S Liaisons

Alternative Dispute Resolution Section
Darin Allen
dallen@arb-forum.com

Animal Law Committee
Laura Hage

lahagelaw@aol.com

Antitrust Section
Brian C. Fischer
Brian.Fischer@Fischerl egal.com

Bankruptcy Section
Megan Blazina
mblazina@foleymansfield.com

Business Law Section
Dale Thompson
dbt108@yahoo.com

Civil Litigation Section
Nicholas O’ Connell
noconnell @murnane.com
Art Boylan
arthur.boylan@leonard.com

Construction Law Section
Chanel Melin
melinlaw@sprintpcs.com
Brendan Tupa
btupa@hlk.com

Amy Gelhar
agelhar@foleymansfield.com

Criminal Law Section
Rebecca Rhoda Fisher
r rrflaw.com

Elder Law Section
Douglas J. Debner
ddebner@charterinternet.com

Environmental Law Section
Dale Thompson

dbt108@yahoo.com

General Practice Solo Small Firm Section
Teresa McClain
tmcclain@hallberglaw.com

Human Rights Committee
Erika Donner
edonner@dadygarner.com

Immigration Law Section
Bradley W. Newbolt
BradN@L awyer.com

Law School Liaison Committee:

Joseph McCullough, Hamline Law School
joemcullough@yahoo.com

Andrew Tatge, . Thomas Law School
amtatge@stthomas.edu

Wendy Badger, William Mitchell Law School
badger@wmitchellalumni.net

L egislative Committee
Jessica Theisen
jtheisen77@hotmail.com

Practice Management and M arketing
Christopher Jones
jones chris r@hotmail.com

Probate and Trust Law Section
Michael Ostrem

mostrem@faegre.com

Professionalism Committee
Mary Briede
briedme@l ocklaw.com

Tax Law Section
Brendan Tupa

bty hik.com

Women in the Legal Profession
Committee

Dana Bartocci

bartocci @umn.edu

Open Liaison Positions

COMMITTEES

Attorney Referral Committee

Bar Media

Community Outreach Committee
Court Rules and Administration Committee
Convention

Diversity Committee

Fair Response Committee
Insurance for Members Committee
Internet Law Committee

Judicial Elections Committee

Law and Literature Committee

Law School Liaison Committee
(University of Minnesota Law School)

Legal Assistance to the Disadvantaged Committee
Lega Education and Bar Admissions Committee

L egislative Coordinator

Life and the Law Committee
Membership Committee
Minnesota Law Related Education
Newsletter Editor

Paralegal Committee

Pro Se Implementation Committee
Publications Committee

Rules of Professional Conduct Committee
Senior Lawyers Committee
Technology Committee

SECTIONS

Administrative Law Section
Appellate Practice Section

Art & Entertainment Section
Children and the Law Section
Communications Law Section
Computer Law Section

Employee Benefits Section

Family Law Section

Food and Drug Law Section
Health Law Section

International Business Law Section
Labor & Employment Law Section
Outstate Practice Section

Public Law Section

Public Utilities Section

Asthelist indicates there are a number of openings for New Lawyers to become liaisons to various sectionsin the
MSBA. Thisis a great opportunity to get involved with a substantive or procedural area of law. If you are a new
lawyer and interested in becoming aliaison you should contact the New Lawyers Section Chair, Rebecca Fisher at
rebecca@rrflaw.com for moreinformation.
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2005-2006 M SBA New L awyers Section Contacts

Executive Board

Chair:

Vice-Chair:

Treasurer:

Secretary:

Rebecca Rhoda Fisher

The Law Office of Rebecca Rhoda Fisher, PLLC
2589 Hamline Avenue North, Ste. B

Roseville, MN 55113

Work Phone: (651) 251-3838

Fax: (651) 697-9434

rebecca@rrflaw.com

S. Jamal Faleel

Fredrikson & Byron

200 South 6th Street, #4000
Minneapolis, MN 55402
Work Phone: (612) 492-7303
Fax: (612) 492-7077

JFaleel @fredlaw.com

Erika Donner

Dady & Garner PA

80 South 8th Street, #4000
Minneapolis, MN 55402
Work Phone: (612) 359-9000
Fax: (612) 359-3507
edonner @dadygarner.com

Dan Gilchrist

Fabayanske Westra & Hart PA
800 La Salle Avenue, #1900
Minneapolis, MN 55402
Work Phone: (612) 359-7620
Fax: (612) 338-3857
dailchrist@fwhlaw.com

Affiliates

Hennepin County:

Ramsey County:

Duluth:

Mankato:

Rochester:

Unaffiliated

Brainerd:

St. Cloud:

Willmar:

Lori Semke
Isemke@flynngaskins.com

Derk Schwieger
lawdks@qwest.net

Kim Maki
kmaki @fryberger.com

Paul Grabitske
pgrabitske@mankatol aw.com

Stephanie Shook
Stephanie.Shook @state.mn.us

Sarah Smith
ssmith@rajhan.com

Russ Cherne
pennlies@cloudnet.com

Tim Simonson
tsimonson@willmarlaw.com




